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ONTARIO ADVISORY COMMITTEE ON CONFEDERATION 


Meeting held in the Board Room, 6th floor, 
The Frost Building, Queen's Park, Toronto, 
on Friday, January 15, 1971. 

PRESENT: 

Mr. H.I. Macdonald (Chairman) 

Professor A. Brady 

Professor J. Conway | 

Professor D.G. bid vide 

Professor W.R. Ledermar: 

Professor R.C. McIvor 

Professor E. McWhinney 

Professor J. Meisel 


Mr. J.H. Perry 


Professor T.H.B. Symons 
Mr. E. Greathed (Secretary) 


Meret AcR. Dick 

Mr. J.C. Phateher 
Mr. H.R. Hanson 
Mr. D.W.Stevenson 


Mr. J. Burkus 


Mr. G. Posen ) 
| ) 
Mr. N. Mailhot  ) 
) Secretariat 
Mrs. L. Bowen ) 
) 
) 


Mrs. J. Wilensky 


"Regrets" received from 
Professor Fox and Mr. Séguin, 
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=-— At 10:05 a.m. 

THE CHAIRMAN: I would like to begin the 
meeting, if I may, and welcome you back after the 
last interval. 

The first item is "Chairman's remarks". 
I think there are only two items I would report on. 
First of all, as I explained in my recent letter, 
the future for any number of things in the Ontario 
Government at the moment is somewhat uncertain 
but ‘will “in tile course of time be clarified, I am 
sure. As I indicated, the Prime Minister was 
anxious that the Committee in this form continue 
its work in particular in preparation for the 
next working session of the Constitutional 
Conference early in February -- which I think, 
interestingly and appropriately, will be Mr. 
Robarts' last official responsibility on behalf 
of the Government of Ontario because I think the 
timetable is such that that two-day meeting 
immediately precedes the convening of the 
leadership convention in the following three days. 

He also indicated that in his own 
opinion, in the work which is going to be nerhans 
gathering momentum in the next little while, he 
expected that this Committee or a similar new 
committee or pome variation of this kind of 
activity would undoubtedly be required; but 
obviously he was in no position to read the mind 


of whoever might succeed, so I think we will 
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simply be crossing those bridges when we come to 
them. 

P°eass mention that Eugene Forsey had, 
to my preat regret and sorrow, resigned from the 
Committee. I tried as strenuously as I could to 
persuade him to EhdAiee ite Cote we but it seemed 
that my efforts did not counter~balance the 
collective persuasion of Senator Martin and 
Professor McGuigan. I don't know whether I was 
dbertvctned by quantity or quality or both, but 
whatever the reasons he decided that his | 
position was such that he could not carry on, and 
he so advised the Prime Minister and me. 

I don't think, gentlemen, I have any 
other introductory remarks. 

- PRO?ESSOR BRADY: Mr. Chairman, if 
Ghi's Posmnnnepse should continue, I assume that what 
restrains Dr. Forsey from being a adbirar 
member of 1t would not restrain him from coming as 
a visitor on occasion and giving us of his wisdom. 

THE CHAIRMAN: For my part I would. 
certainly aprree. The nature of my argument to 
him was that I thought in fact his membership of 
this Committee could a very effective bridge 
between the two governments, between the two 
realms, and that I hoped that the process of: 
constitutional review was not of such a partisan 
nature that it was not possible to maintain that 


kind of communication. I think it was a very 
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Zood idea, Professor Brady, to continue to involve 
him in that manner. if he were agreeable. 

PROFESSOR; CREIGHTON: Mr. Chairman, 
in bringing un the matter of the continuation of 
the Committee, have you done so with the idea of 
encouraging comments from the members of this 
Committee about its continuance? 

THE CHAIRMAN: No, by no means. 

PROFESSOR CFEIGHTON: You don't want 
them? 

THE CHAIRMAN: No, I did not bring it 
up with a view to discouraging any. I was merely 
reporting factually. 

PROFESSOR CREIGHTON: fades Ge Gemuiehd ne 
whether there was something that the Committee 
members might do which would make things easier 
for the incoming, Prime Minister, whoever he may 
be. It might be that he might décide that this 
Committee fae athena its usefulness, and 
there are some of them (of wdtten I am one) an are 
rather inclined to feel this way. 1 Perhaps it 
might be better if we all sent in our resignations, 
and then he could decide whether he wanted to 
accept them or not. | 

THE CHATRMAN: Mr. Robarts" opinion and 
wish certainly was to continue with the status 
qudlprto etl matters ae ees as they are, and to 
leave that prerogative in the hands of the new 


Prime Minister to act on. 
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We discussed the various vossibilities, 
and, frankly, our feeling was that, on balance, the 
Cais ERE MMIRREPIAR EET PM ahe nee hPa Al MOM ES Penne 
in this regard is just to leave things as they are 
and not to ask for resignations, to encourage them 
or discourage them, but just to leave the situation 
as IU’ is. | 

Anv other peneral questions? © Just on 
the orders of the ‘day, then, “2 has been drawn to 
my attention that Professcr Symons will be here | 
only for the morning. I do not think this item 
perhaps would be one of undue length at this time, 
Tom, but we would be glad to move it up in the | 
amsenda to item 3, so that you may have a chance to 
express your views on it. 

If there ave no other items on topic 1, 

I mignt ask Mr. .Greathed to report on item 2, if he 
would. 

MR. GREATHED: Yes, Mr. *Chailrman. Just 
in a preliminary way on the mechanics of things, I 
believe coffee will be here around eleven and 
lunch was planned for CHetFeN ES? ie that is 
satisfactory to the Committee. 

AER. I’ think that most of ‘the ‘members 
in this room know, most of the diet? servants, 
perhaps with the exception of Mr. John Thatcher, 
our Deputy Minister of Energy and Resources 
Management -- who is sitting with Don Stevenson 


and is with us this morning to participate in the 
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environmental management discussion -~- 

THE CHAIRMAN: I should have iabroatioea 
‘Totngs kane my recollection is, John, that you were 
down at one of our Kingston seminars, and I think 
you maybe met a number tnene 

MR. GREATHED: Mpyadonn Burkus . who is 
sitting beside Mrs , Bowen, is a member of Mr. | 
Honey's economic planning branch staff and is 
here because of his general responsibilities in. 
some of the environmental and public retirement 
insurance areas. 

Mr. Chairman, on the second item on the 
agenda, I think I can make a very complex report as 
Simple as possible. The complexity is that our 
accounting procedures tn our bookstore are really 
complex at this stage, and they are not entirely 
sorted out, but to the best of our knowledge we 
can report that pita tants ey 600 copies of Volume 2, 
either singly or as part of the set, have been sold 
Since the volume was published in September; and 
300 complimentary copies have been distributed, 
most of which were to federal and provincial 
cabinet ministers varticularly, of course, the 
Prime Ministers and Premiers, treasurers and 
Attorneys-—General. All major libraries and 
newspapers in Canada were sent copies. and I would 
Say approximately twenty or thirty specialized 
journals and publications in the United States, 


Canada, Britain, Australia and New Zealand were also’ 


9 no mass Bnapee sit.no ,nesrted® . 
te bai? 7 
* irogat ne dielien Yrev 2 stan nes I wae ao 
to gad? af yttzelqmoo ost? oteon a stata, fe 
it hie ax S16 210721060 wo nt ee rie : 


vietions Jo ets. pet? bos omega etdd tn xefamno. _ 
OW egabefwornd we Yo stad sat ot dud to bedoe 
n 
A emoleV to astaos 002 sipbadintiinnd seas drone, ma | j 


bide Resa Syed gee sii? to dasq fa x06 yllmeke nodste 
DK bie cline dl (7 bectebt due asw smufoy edg sonta i 
‘DOMNIETIeIS need ved estqos vie dns LaNoR: 00g 
tstontvory bas Letobe. oF erew dokew mee fon 

ant ppemves To .viteluot drag etote ter tor tentdes : | 

oa sreduesats 1eTsioesg bas aystaingw emit? 

bqe aelterdil tofem (1A : LansneD-erenmodgh: 

Sivow LT fas -asiqos tnge stew sbsre) at en oe 
bsx ilatoege Virirs 10 ytnewt ci seeatepeal ve 


TOPSS2 HOdtal Gd HE syotdeottdua pas “oranda 


Cals ayew boeise® wert brie, etiouieus .ftatiad Bist. 


sent complimentary copies. I also had some report 
here -~ yes ;)ithat> 57:jcopies went to,a variety: of 
Canadian universities and colleges. 

Promotional material, in other words the 
blurb for the book, was sent out to approximately 
4,000 American university libraries, to 800 Canadian 
libraries -~ well, hecs te veto I should say, 
about 2,000 Canadian libraries, university, private 
and punta libraries. 

The one disappointing feature I think, 
of Volume 2, is that. there _ been, to the best 
of our knowledge, no review of the book in either 
the English or French-speaking press of Canada. 

This puzzles us considerably, butidts das sae here 
of the facts of life, I guess. 

PROFESSOR CREIGHTON: You ought to be 
pleased. ) 

THE CHAIRMAN: I thought the proble m 
was that all those conflicts of task were on the 
Benet be on 

PROFESSOR CONWAY: As a matter of fact 
there was a review in the "Vancouver Province! 
and the Tania spent | | 

MR. GREATHED: We missed those entirely. 
Thank you, John. We will certainly look those up. 

PROFESSOR CONWAY: Written by the editor. 

MRS. BOWEN: Danny Sherman? 

PROFESSOR CONWAY: Yes; then one by 


John Harbron. 
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PROFESSOR CREIGHTON: Oh. God! 
MR. “GREATHED: 0 T think ‘that™is¢all Ienave 
to report on Volune 2. 


MR. STEVENSON: You did see the Harbron 


ohe sekdt 

PROFESSOR | CONWAY: Pdtan!t. 

THE CHAIRMAN: I think Ed saw it and just 
suppressed it. imavigntien) 

PROFESSOR CONWAY: Did you see that? 

MR. GREATHED: Ivam afraid TI have no 
recollection. I have wees tio lat 


ry 


THE CHAIRMAN: He is suppressing it so 
well he can't even remember. 

MR. POSEN: I certainly did see it 
published. 

PROFESSOR CONWAY: If there was a review 
written by the editor of the "Province", nee have 
any kind of clipping service now that we know? 

MR. GREATHED: | I will certainly make a 
point of getting hold of it, and I will also check 
that Telegram ey | 

THE CHAIRMAN: Any other guestions? 
| Certainly it is disappointing that it has not had 
that comment. 

PROFESSOR McWHINNEY: Did you have a 
press conference FOr VES. 

MR. GREATHED: Yes, we did, with drinks. 
Unfortunately 1t was the same day that Jack 
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McClelland was promoting Pierre Berton's book on 
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the C.P.R. and I think that has done very well. 
PROFESSOR CREIGHTON: You ought to have 
chosen your day better than that. 
PROFESSOR McWHINNEY: You ought to have 


chosen better libations, let's face it. 


4 


PROFESSOR CONWAY: There is absolutely 
no way of knowing. 

MR. GREATHED: We have our attention 
drawn to a variety of newspapers, and I am 
surprised we have no: seen that, but I edd teenies it 
and dans &@ copy around to the members. You’ don't 
have any idea of the anew 

PROFESSOR SYMONS: Mr. Chairman, I don't 
think we should be too disappointed. I think it 4s 
a very healthy experience for our ego, and reminds 
us that our real constituency is the Prime Minister 
ie the province. 

PROFESSOR CREIGHTON: Hear, hear. 

THE CHAIRMAN: I might also say we 
escaped the attention of the Legislature, which — 
is not the case for the first time, so we should 
also be grateful for that perhaps. 

Item 3 is the report on the constitutional 
review. Should item 6 vrecede this, or is this 
item also a review of practices and reports? 

MR. GREATHED: It is as a report. 

THE CHAIRMAN: I thought it was fairly 
brief and we might tie that in. 


MR. GREATHED: Right. 
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THE CHAIRMAN: As to the constitutional 
review work, there was a meeting Ste UNne rc seu, ae 
the end of November , and there will be another one 
next week, and tthe working conference in February 
of the Prime Ministers. Ed, perhaps *you'can filt 
us in with some detail on that. 

MR. GREATHED: Briefly; Mr. Chairman, 
desvnite the preoccupations of the country with the 
Crist evlGoeeer alta 2, UtlLin BLNCe Che "O,AsC.Os, LASS 
met we have had one Constitutional Conference and, 
as the Chairman noted, one meeting of the 0.0.0. 

We will be san ipe afatnee meeting of the Continuing 
Committee of Officials next week, and the next 
meeting of eno lsbnevennr bnés Conference will be 
February HIeG | 

In the period between the, September 
conference and now, we have been concerned primarily 
with the two topics that are going to occupy the 
attention of the Committee today, namely 
environmental management and the amending formula 
or amending procedures. Ivaor nov strain C Raed ! 
say much more on that now, because members have 
received certainly a summary of the discussions . 
on environmental management , ‘and we really have. 
not had much of a discussion tn thecc..CvO. “on the 
amending procedures expept in a very preliminary 
fashion at the meeting in November when the 
subject was just introduced. When we meet next 


week (the Continuing Committee of Officials) and 
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when the Prime Ministers meet next month (the 
Constitutional Conference) we will probably have on 
our agenda the three major topics which the Prime 
Ministers and Premiers were most concerned with in 
September, beneiy! the amending formula, environmental 
management and machinery of Te eat 
relations. ale | 

I might mention that there. has beena 
fairly full, though informal, discussion of the 
Ontario vaper (which this Committee contributed to 
in a major way) on DR es of inter-governmental . 
relations. It 1s a little difficult to eeeue the 
nature of these comments because they were made not 
in a formal written way, but they were simply made 
in the course of a discussion. 

I think -~ and the Chairman and Don can 
correct me here -- that the major comments that 
were made about the paper, the major reservations 
that were Saree ea: were on the suggested 
constitutional provision that there should be formal 
requirements that meetings of First’ Ministers and 
finance ministers and treasurers be held annually. 
There seemed to be some uncertainty about the 
wisdom of that , but apart from that I think the 
paper was generally supported. Ditto not think 
there were any further detailed criticisms. - 

Frankly, what we are looking forward to 
now is equally comprehensive submissions brought 


from other governments, so that we can assess this 
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in some way, but I suspect that this topic is 
going to receive renewed attention in February, 
along, as I say, with the two major topics of 

Shei penta seas management and the amending 
procedures. I think that is all I have to ‘say. 
} MR. STEVENSON: Looking at the kbbes 
of the meeting on that subject, Ed, I see probably 
two areas that mistht come out of that discussion 
on machinery eyee ieee not dealt with particularly 


in the Ontario paner, which might very well, fn 


the next year or so as extensions of it; one being - 


the clarification of the capacity of governments 

to enter into OOTEREREONS with each éenenatana bie. 
form and nature of inter-governmental abecOneats 
within Canada. This obviously was a strong part 
of the Ontario position Chivers poles ouc. cnis 

has never been dealt with to any detail in the 
dansaett rena discussions. 

The Quebec people particularly were 
interested in definitions of consultation. po 
TOUT Nave, “rors vanee sin Che -avstrreucron mor powers 
an obligation to consult in certain areas which may 
or a not be concurrent, just what does this mean? 
In some of the grids of distribution of powers 
that have been discussed, particularly by Quebec 
and New Brunswick, there has been a clause under 
certain caterories that although power may remain 
with the federal government it would have an 


obligation to consult with the provinces before 
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taking any action. Should this amount to any 
agreement? 

MR. GREATHED: I think this is one of 
the particular federal comments, too. Laon t<e 
think it was in November but I think perhavos in our 
meetine in late August or early Sentember, they were — 
also concerned about the meaning of "consultation" 
and if you express that very generally how you make 
it live more specifically, how to attach Hee 
meaning to that term. I suspected that they were 
soing to follow this up with a paper, but they have 
not done so so far. | 
| MR. STEVENSON: The other related one, 
ne perhaps relatinhe more particularly to the Ontario 
paper, was Ghee ontario said that! any five 

provinces should have the right to convene a 
federal provincial meeting, and there was quite a 
“discussion on what this implied for attendance. 
or course, there was nothing in the paper that 
implied compulsory attenaanes at meetings, but 
there is the question as to whether or not a 
meeting really means much unless people do attend it. 

PROFESSOR LEDERMAN: Well, when you 
are dealing at the level of sovereign governments. 
you have to rest on the sense of obligation which 
the primary office holders have to obey the rules 
of the constitution. There is no way of putting 
a Sherifrein. 


PROFESSOR McWHINNEY: Although that 
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has been done in other federal systems. 

PROFESSOR LEDERMAN: NOdoubt , "owt E 

would hate to see it done in this country. 
| PROFESSOR McWHINNEY: It was done in 
Australia, if vou remember, in 1932. 

PROFESSOR LEDERMAN: I hope we never 
get into that mess. 

PROFESSOR McWHINNEY: I think we all so 
hove. 

THE CHAIRMAN: If there are no other 
matters on that, I think we will come to the 
elevated item 6, which becomes item 4 -- post- 
secondary fiscal arrangements. Toms \C*onink™. in 
anticipation of the expiry of the present 
arrangements you wanted us to be thinking about 
that. 

PROFESSOR SYMONS: Yes. I think we 
could devote just a very few minutes to it now, 
Mr. Chairman. It is an occupational comment, and 
I would thank you for your graciousness in 
referring to it as an elevated topic, which is 
perhaps because 1t°is tired: 

| THE CHAIRMAN: I was sneaking of the 
agenda rather than the environment. 

PROFESSOR SYMONS: I think the 
important point about it is that the federal- 
provincial peaeay ashanpensnes are to expvire in 
about a year m: dak time. While I think a 


prolongation of the present arrangements is agreed 
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upon, I think this is a very substantial issue not. 
merely in terms of education but in terms of 
federal-provincial arrangements, the whole question 
of Canadian identity, the national soals and 
volicies, and Serene ean Ete iis NOt. Ut 

an educational question. | | 

I wanted to raise it here.because, as a 
person who is in education,. I reel this is much too. 
important a question‘to be left to educators. and I 
dc nots think At 4s adequate simply to have this | 
looked at at the province’ end by some body such 
as the Committee on University Affairs or the 
Department of Education. I think it needs to be 
looked at certainly by them, but it needs to be 
looked at also by this Committee and the Federal- 
Provincial Affairs Secretariat, so that it is set 
ina wider context for its constitutional 
implications. which are even more important, I 
think, than its educational implications. 

MR. STEVENSON: You can be sure the 
financial people won't let them get away with it 
entirely by themselves. 

PROFESSOR SYMONS: Lluam reassured, but 
L think tt would be a nityif the concern and 
experience of this body and this secretariat, 
which has been acquired at some cost over the last 
half dozen years, did not have an opportunity to 
contribute to this tremendously important 


discussion in a series of negotiations. 


ae 
ee a 
i woosoeiS e a ee 
Be a 


3 re 19: VST Let nivotgq: is 


perry * eat ee | 
ie ale Ae Cie, 4 . 
. ee sie os 7 ee 
n \ <li O86 2lsor etotiasn ante. , wttitneb. 

>! ‘ o 


: : od te - iy Ae mh cosa 
“eke sant ton et 2k, .ufienetsmtitenoo bas .eefokt 
eT ch : 


' 


va 
¢ a 
— 


*e nottauty Isnotseon 
_ 


. ve 7 
| wa : aa bce 
gee fous 2t ald’ [set IT .nott¢eoubs mt el odw fosteq— ; 
2, ee 
' 


& 66 ,snesogd sted tt sete of Antisw I 


T Bo8 .enotscubo oF titel sd of ‘Holdeounm & Feetsoams 
7 


efrid- even of vlamin steubshe st Sf Anta? fons 

: t 7" oF § 

7 ae a 

doue Y bad S02 v0 yr we « ofr ivow 4 ig os #8 hexool | 

; sid "o exits’ Jlestevtal mo estitlamod etf a5 


of : HS «fee fete : = hb *, ' 
a7 oF ethoen +t anti? nobjauuaa to tiemtrsqed 


oC Ov 2pesan J wie hs NOC. a 


~~ 


Pe Dey ry | ) _ 
fedyao #8. bedons. 7 n 


uw f Bry 5 f ns ae > reve 24) moo Prt? wil oe.LaA + hexool ~4 | - a 


a >} +) = ~ ~ 2 mnt. a mo a * ‘ 
toe ef tf ted} oe  gelostoins? evisttA Lakonkvourd Zz 
a 


fanotiusttian *Jl "9% Jxetnos tebiw s at 
T. .dneteo ‘iw . enotsaolilamt 
venolisoiilqnk Lanoltsoube atl aad .Antde 
aofty 994A 4 3 un® ‘Yorn AyaTe Th 
: 
a} ad tw ‘w oe jie | “a 4 ra, f ,? mt wilele’ 
It d3otw vaw Joi 7’ now efaeeq Is honsntt 
vileemei? yd. ¥lonkdae : 
Ter » ru 6 ary ry » i> c yerey ° i 
Z 
one misenos iw if Win k ed bluow tt Ankds FO 
* fy | fa* en ee ' 4 
pea eeN eee BLAS Oak yhoo eld2. to sorelueas 


if 


vest ont tevo. taco omog Js. hertiines nesd aad dotdy 
a Dian 


a? veinwitoq070 ae svedt Yon bE ,27hov nesob ~ 


dnssnoamt vEavetnamers atdg og sud hardin 


eno tveltjonsd to aetrse s al 


F 


ey. 


That was my chief point, Mr. Chairman. 
Z think it might easily have happened that a 
Committee took no.opportunity to contribute to 
the haat avetteticn of these nost-secondary fiscal 
re-arrangements, assuming that it was so much an 
educational matter that it would be dealt with 
adequately elsewhere. I. think this would be a 
tremendous pity, a disservice to people engaged 
in education, and a failure to make use of the 
expertise that has been Rashened in awider context 
in the secretariat and in our aeminnebe mes 

It may be that there is tremendous 
activity under way elsewhere in different pockets ( 
of the Ontario government system, but I am | 
concerned that my observation from the university 
end is that there has been no approach from the 


) 


province to the universities’ or to representatives 
in any shape or form to help draw upon the Sane ees 
of post-secondary institutions for the pnrenaration 
of the province's point of view on these matters. 

At the same time, as lone aro as nearly 
a year now, the federal government has been 
actively in touch with the post-secondary 
institutions to get their advice ni its end of 
things. 

i Yast: think tod st lanigreat, pity, for. the 
-orovince, which has the primary responsibility in 


education, not to be doing even belatedly what, 


the federal government is very actively doing. 
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I think the province does need to get in touch with 
people engaged in the activity of post-secondary 
education, not just universities but other post- 
secondary institutions. men we think it. would 
be helpful to Kee a discussion in the constitutional 
context and not just in the educational context. 
I think our Committee would play some role there. 
I think it would be very salutary uhawene 
province would get much better advice than it. 
would pet if it simply deals de Phdanckecual 
| THE CHAIRMAN: Thank you, Tom. 

PROFESSOR SYMONS: One specific, Mr. 
Chairman, if it would help, that I would like to 
sugeest is that if you and the other epoca of 
the Committee thought it worth while, I think it 
would be distinctly worth while to ask a small. 
group from, say, the Committee of Presidents -- 
particularly Dr. Deutch of mak cies University, 
who is most active in the advanced planning in 
this work ~- to Join us for a part of a meeting 
when we might have this on the agenda. L think 
it would be helpful for us as a committee to be 
more aware of the kind of things that the neople 
responsible for post-secondary education are 
concerned abbust and I think it would be very 
helpful for them to get from this Committee the 
ienhe context which they rie not see when they are 
so concerned about dollars that are necessary for 


the job they have to do. 
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PROFESSOR CREIGHTON: Could we ask the 
President to enlighten us as to how he sees the 
problem, because we are not very close to it: at 
least I am not. 

PROFESSOR McWHINNEY: I was just about 
to ask the same thing. Are vou anticipating, for 
example, the issue will be raised of abreast 
general federal grants to universities. tha sort 
of issue which has been en eas itr Quebec and, 
if you remember, was refused in the Duplessis era 
and discussed again in the mid-1960's? Is that 
sort “ basic policy issue which certainly would - 
raise very basic Pedeie eon duiiienn conflicts’, is 
that the sort Le thing? | 

PROFESSOR SYMONS: Yes. many other 
things like it. I think the whole ia Lis up 
for grabs; it may fo any way. Fight months ago 
the federal government was seriously toying with 
the idea, in keeping with some of the constitutional 
philosonhy of the ?’rime Minister, of getting as 
completely out as possible. 

PROFESSOR McWHINNEY: Out? 

PROFESSOR SYMONS: Right out. Well, 
the implications are just devastating. It appears 
that in the last four or five months, largely as 
the result of the very skilfully planned and 
conducted mini-conference by Dr. Deuteh of 
Queen's this summer, they paveee i esaionned and 


they are now staying in and contemplating 
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developing, for the first time really, a very 
serious educational secretariat. It has not made 
a public decision and it is not to be taken for 
granted that iff 1s going to occur. 

Really what is foing on is a decisicn 
fundamental to Canadian federation of whether the 
federal government is or is not poing to have a 
serious role in post-secondary education, in 
research, and in culture. 

At the momert it seems that they have 
reversed their view. all of which is without any 
public discussion or recognition, of six months 
azo, and that they are now looking around for able 
people and proposing to develop a serious secretariat 
sae some nermanence: but it could just:as easily 
flip-flop again in the course of the: next ies) 
months, and the vnublic, the universities and, to 
a substantial extent the provincial administrations, 
Lithink; sarerquite obliviousyof,the, fact, that this 
background situation is going on. 

PROFESSOR McIVOR: Tythinksdtceis, fair 
Fodsay shissitwaot «Lom ,ebhatathe, Committeerof 
University Presidents, noting the issue you 
mention that the present federal-provincial fiscal 
arrangements are to expire in 1972, are concerned 
with the whole broad question both as to the most 
aporopriate role that the federal government might 
play in higher education in particular. and the 


nature of the financial arrangements as they might 
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be divided between the federal and provincial 
meovernments; and bah thiaeea they have apnointed 
a committee scores own to explore various 
alternative positions: and that you are concerned 
that some group such as ourselves should study the 
whole thing in a broader context and having some 
avieieetee to bear ‘in the matter’. 

In case there is any unintended 
inference ‘from your earlier cremarks, it (is true 
that the Province of Ontario has already established 
a commission on post-secondary educatbion., but: it is 
concerned primarily with the prospective structure 
of the educational prodess within the province. 

Ny assume they are not particularly concerned with 
financial arrangements. 

PROFESSOR SYMONS: Yes, I think this 
point vou put was very helpful. For some reason, 
apart from the lanruage aspects, in the constitutional 
discussions people simply have not addressed 
themselves to the auestion of education, because 
it Ss tso complex and because it is so sensitive 
and verhans ig much the largest question. Ail 
sorts of questions are in the nature of being 
decided by default or being mis-decided. It 
really is rather harrowing at times to watch 4 
little of what is going on, ane rao smuch»,of.itiis 
eoine on in different vockets of the constitutional 


system of the country, with the other pockets 


being quite oblivious to it. 
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TEE CHAIRMAN: Except for the taxpayer's 
pocket.. 

PROFESSOR SYMONS: I' think’ he has a 
very. leentindee rient to be concerned. If we 
leave \it as. it te! without a few EaTSE in -~ for 
example, in Ontario this one and the secretariat -- 
trying to look at it in terms of the national 
interest, it is going to be decided in terms of 
the personal interest, interest lobbies (universities 
being one of the most argeressive) and nolitical 
ipab reeks and there 12046 body, federal or 
provincial, anywhere, which is looking at it and 
trying to get what woulc’ be a good solution for 
Canada. I’ am very concerned seis S0a 20 on the 
agenda. 

MR. STEVENSON: Mr, Chairman, I wonder 
if I might say a word or two about the way I see 
the current.:siituation co -¢orrect’ me ff it is 
different _. but the current nost-secondary agreement 
relating to fiscal transfers of 50 per cent of 
the approved overating costs of nost-secondarv 
institutionse runs? out? eteMarch’ si" Love. There 
was an original’ assumption that durine the course 
of 1971 there would be some very substantial 
negotiations about the whole form of this agreement, 
with the idea that quite a new form of agreement 
would come into effect starting next March. The 
federal rovernment now though has taken the 


position, I think an conjunction with the provinces, 
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that starting next year the agreement basically 
should be continued for another couple of vears; 
that any changes in it would only be minor. ij 
thane the federal government varticularly would 
Like to see soine lids put on the program, so that 
it is not entirely onen-end. 

The way it is now, of course, there is 
an obligation on the federal part to contribute 
to the extent of 50 per cent of the costs an. thes 
areamadenmwithanon federalfPeontrol,.cof,coursé),i over 
how thev are made. This»is\ veryrymuch:a part of 
the original position gf the Government of Ontario, 
in that what we did not want in that field was 
a shared cost program with conditions and strings - 
attached. What ae did want too, and peae be about - 
Pe retinas ihe cen bie t-cuchetagnipedacecenk: 
new federal--provincial agreement like that, there 
LsAnosdmplicitéaequidizeation; wit).is»50iner- cent 
of actual costs: Incurred, 
| _ Theres are still, a number of areas in the 
| post-secondary field that have not been straightened 
out. ~One is the student awards situation which 
isa ipesor Hien sedan right now in the federal- 
provincial arena. A number of studies have been 
undertaken recently on whether or not the vresent 
system is the ideal, and this has, of course, 
quite a financial impact also, so this was to be 
discussed during the course of 1971. 


Another question, I think, that has 
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created some. problems from both ends and ane 
university end is the question of grants from 
governments for research and other activities where : 
there is a number of governmental institutions at 
erate ie ae rte) ae vactenik te Ei vanionder 
of either a) eyed or grants going in onvosite | 
directions, or sometimes grants really having much 
broader financial implications in that grants ,for 
particular research may then require the 
establishment of Pre facilities and additional. 
operating costs to continue the project. 

So I think there is no question that in 
the area of aneuhal Pe nee sue research, if 
one is talking perhaps tabeut constitutional 
discussions later, this aguestion of direct aid is 
something that must ple up. It may be just an 
operating arreement between levels of rovernment 
that grants and.specific aid will be tied tin an 
agreed form so that at least the two levels of 
sovernment are going the fey way. 

PROFESSOR McIVOR: I suppose it is 
correct to say, John, in the tentative agreements 
that are Coun? meninebad for carrying on the 
broad fiscal arrangements for another couple of 
years. that most of the discussion is centered on 
the tidying up of the financial aspects of the 
whole business. | 

MR. STEVENSON: Yee" and really as far 


as we are concerned in the province -- and this may 
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be to Tom much too narrow a viewnoint -- we have 
basically considered the agreement of a couple of 
years ago as not a shared-cost program at all but 
purely a financial AE esis Sa financial 
transfer. I think this was the way in which it 
was presented by both levels of government at the 
time: it was merely a way through which the 
federal government financially could contribute ‘to 
one of the most ravidly increasing areas of 
sfovernment expenditure: and in fact it was to 

the province just a turning-over of 4 noints in 
the versonal iheotne tax and 1 point in the corporate 
income tax, wi%h an adjusting payment to bring it 
un to the 50 per cent level. 

PROFESSOR McIVOR: There has eey, 
nothing in the nature of the present discussions 
that have taken it in the broader area which you 
might call educational philosophy and the re- 
definition of the most proreoriate roles that the 
federal government and province might play in the 
assumption of primary responsibility for vartous 
kinds of education throughout the country. 

MR. STEVENSON: No, but nresumably it 


will be an aspect of the distribution of powers 


discussion. 

| PROFESSOR McIVOR: I would assume this 
Ws Ear of the primary concerns which Tom has in 
Rear th te 


MR. STEVENSON:, I think the point I 
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was making is: is it necessary to tie the votential 
constitution discussion into the re-negotiations 
of the financial agreement? 

PROFESSOR SYMONS: I think on that. Vee nue 
Chairman, that during the next year or two, there 
being evidently an agreement between the sateuad 
rovernment and, the provinces to prolong present 
arrangements, there is no need to and it is perhaps 
merciful that there isn't. I think we have had a 
close call in watching the events of last summer, 
and a very serious toying with the idea of 
withdrawal by the federal government, certainly in 
its innermost circle, and the withdrawal symptoms 
were clear if one looked at. various, .indicators. 

I think we had really better learn from 
this experience, and not be too complacent about it: 
and that it is important. to ease feeding 
into. the stream of bodies such as this, Committee 
or its successor body, the need for some consideration 
of this question We a constitutional context and in 
the philosophical. context; because it is much too 
important to be done just in terms of ad hoc-ery, 
the working arrangements; and particularly if 
you find that the provincial end working arrangements 
are working arrangements, but the federal end they — 
may in fact reflect tentative constitutional, 
philosophical moves. That was what was sharing up. 
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at the board of the Association of Universities 
and Colleges of Canada (on which I am doing a tour 
of duty in the, early summer) that Mr. Trudeau 
had reached a decision that the federal government 
ought to withdraw. We asked two or three of our 
members to seek an urgent meeting with the Prime 
Minister, and it was eight months before the 
president of the A.U.C.C. was able to have fifteen 
minutes with the Prime Minister of Canada, Haayoue 
decision to stop that Dies was made without 
consultation with the representatives of the 
universities, and, I think, without consultation 
with representatives of the province. It was 
some inner reaction that led to reversal of the 
policy. I think the work Dr. Deutch did in the 
summer was extraordinarily influential, but:-the 
provinces do need to work more closely with the 
post-secondary institutions, not in terms of 
petting money but in terms of the constitutional 
implications#ofpreséarchs gofoseience policy, of 
srants policy,. and of the financial and planning 
of post-secondary matters. They are just not 
doing it. They are doing it very much as a 
housekeening job at the highest level through 
things like our Committee on University Affairs. 

PROFESSOR CREIGHTON: © Mr. Chairman, I 

would like to ask President Symons, partly to 
clarify my mind, what “is, as he sees it, the 


chief nroblem; because on the one hand the present 
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fiscal arrangements apvear to be going to be 
prolonged for two years beyond 1972: and those 
arrangements, as I understand it, and as has just 
been explained, mean that the federal zovernment 
meets 50 per cent of the cost of higher education. 

MR. STEVENSON: Onerating costs. 

PROFESSOR CREIGHTON: Operating costs 
of higher education in each province. On the one 
hand vou refer to! that, but on the other hand you 
sav Ponca eat eee there has been no general 
consideration of what I understand to ie a 
national interest tn education or higher education 
and culture in general. | 

At present the federal government, 
apart from the grant system, has nothing whatever 
to say about what is one on through this sytem 
of paying 50 ver cent of the operating costs. 
Are you arguing in favour of a federal interest? 

PROFESSOR SYMONS: Oh, yes. ! 

PROFESSOR CREIGHTON: But you didn't 
say that. | oa 

PROFESSOR SYMONS: at am. sorry, Ti took 
it for granted. I would suggest that this thine 
hung, on a knife edge during Tere nee 

PROFESSOR CREIGHTON: There is no 
federal interest at the moment apart from the 
erants. 

PROFESSOR SYMONS: Of...counse.,. this. is 


pretty big, ahd if they pull out that federal 
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interest the implications are pfreat. You know, 
it is a 50 per cent interest. 

Mio, DICK Mr, Chairman, I was going 
to observe that this foe; hack to what 8bn 
mentioned a little earlier, and perhapns it is a 
different use of language or something. Whereas 
we have been looking as far as the fiscal 
arrangements, whereby the federal government has 
no lezitimate PSAGEL tut onaTP Ree Pest tn the 
direction of post-secondary school education, 
certainly we will accept their 50 per cent grant 
HPEnwat* any strings, and we: do not want, I presume, 
PeSeupehisy to change into a BRERGRBEEE prorram 
in which there are conditions which will have to be 
met, etc. ;~and in. which control will be exercised. 

PROFESSOR: CREIGHTON: In other words, 
the federal gsovernment has Wetnane whatever to say. 

MR. DICK: That is right. 

PROFESSOR CREIGHTON: In the national 
interest of hifshe’ education in this country. 

MR.’ DICK!) “That is°right. 

PROFESSOR McWHINNEY: More than that, 
Mr, Trudeau is very clearly ele betas the 
pressures he is getting from Quebec. The Province 
Bereudbed is moving beewilee is called point—by-point 
WES tne at the universities, and it will be 
introduced July 1973, I think. There will no 
LONREr™ pera APUARES anaht for Universities: 1% 


will be given grants for X program or Y program, but 
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not for Z program. The desire is to prevent 
competition, duplication and the like, rationalization. 
There is a tendency for some universities to say: 
"Well, we will approach the federal power and ask 
for federal grants without strings attached.” 

Now, there have been hints of it, and, as I 
understand it, the Province of Quebec has made 
clear that pau ation is its affair, and the 

federal government is to keep out of policy. 

Mr. Trudeau's attitude seems to be 
strictly reflecting this, short of special grants 
for particular scientific or defence projects. 
Presumably this reflects his response to the 
Quebec government position, plus the constitutional 
fact that apart from certain vague notions of using 
the spending power education is a provincial 
matter. 

What I think you are raising, Tom, would 
really raise the issue of whether the Province of 
Ontario has any position on federal relation to 
educational policy that would differ from the 
present de facto and in fact constitutional law 
situation; because there could be a good deal 
of fighting on this in Quebec, but I am quite 
sure on a show-down the federal Prime Minister 
will give way ‘on this point. 

PROFESSOR BRADY: The federal Prime 
Minister of a alia has had views on this for ten 


years’or more, 
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PROFESSOR McWHINNEY: Yes, but he 
wasn't Prime Minister then. 

PROFESSOR BRADY: No, he eat bak I 
don't imagine he has altered his position 
substantially. 

PROFESSOR McWHINNEY: Well, you 
exercise federal powers in some areas and you get 
a crack-back. The back lash is ihe Bin starting 
on the War Measures Act and these other matters, 
and I would be very surprised if Mr. Trudeau moved 
into this area of educational nolicy where hewsaid 
"We will save McGill; we will give them $50 million.” 

PROFESSOR CREIGHTON: I don't see why 
we should be concerned with what Mr. Trudeau thinks. 
They are not talking to Ontario. This is an 
Ontario position, not what Mr. Trudeau is soing to 
dovoranét= poingertendo. 

PROFESSOR MeW.iINNEY: But what Tom has 
been raising, this 1s a straight issue of 
constitutional power. There is no problem on that. 

PROFESSOR CREIGHTON: It is not with 
Mr. Trudeau. 

PROFESSOR McWHINNEY: Then theresis not 
much to discuss’ if it is just --- 

PROFESSOR SYMONS: There is a very big 
thing to pve: is education sufficiently in the 
national interest if the national government 
finances 50 per cent of it at the post~secondary 


level? Tt is as fundamental as that. We came 
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within an ace of a national decision not to finance 
from a netional source 50 per cent of nost- 
secondary education. sue would argue, I think, 
for a minute for a federal decision on nolicy except 
the fundamental one of policy: do we want a 

federal participation in the financing of post- 
secondary educution? 

PROFESSOR LEDERMAN: Mr. Chairman, I 
would like to make a comment or two. If I recall 
it, the first move of the federal grovernment into 
the finaricing of university education at all was 
about 1950 when the St. Laurent gsovernment 
instituted the direct per capita grants. It was 
per capita by the population of the province: then 
it was divided amongst the universities of the 
province in the proportion to the students they 
had, and these grants were paid directly from 
the federal treasury to the institution. They did 
not go through provinces 

It was at this poinPythat) rhehthy .or 
wrongly, depending on how you look at it, Mr. 
Duplessis took exception. Inbelieve theonext 
thing was that the grants at a later stage were 
changed to this open-ended sharing formula we 
have been discussing. The Quebec problem at 
this stage was solved because they took eouivalent 
points. | 

MR. STEVENSON: Sovdidialleprovinces. 


PROFESSOR LEDERMAN: all lprovances: did? 
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MR. STEVENSON: Yes. There was no 
separate agreement by Quebec under the current 
arrangements. 

PROFESSOR LEDERMAN: Yes, I see. 

' PROFESSOR McWHINNEY: Because all 
provinces came into line with the St. Laurent 
Quebec decision. 

MR. STEVENSON: Rieht. 

PROFESSOR LEDERMAN: Anyway, the 
‘federal government now does not deal directly with 
universities, even in these payments; i but dtids in 
the field with its research councils. Speaking 
confidentially. I think the powers in the 
Association of Universities and Colleges, when the 
per capita Girect payment was stopped, moved in on 
the federal seovernment and said: "All right, if 
you- are going tocestopsthiss Kveuntdt geet more 
generous with the Canada Council and the Research 
Council, and so on, and assist individuals": and 
the Government pew ccueal is very much in the 
business of approving individual or froup educational 
research programs and financing them. So they are 
very much in the business of higher education in 
this way. 

Also, I'am afraid I find myself 
differing about what I know is a very widespread 
constitutional assumption that education is 
exclusively an all-the-way provincial subject. 


Section 93 starts out with words of limitation: 
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“In and*for eéach province the provincial 
legislature has exclusive power over education”. 
Now, are there educational considerations and 
interests that are more than “in and for each 
province’? If there are, there is a federal 
interest under the peneral power in the constitution. 
That is just as legitimate an argument there as it 
is in relation to property and civil rights inthe 
province where it is often made and you don't get 
a storm about it; but the educational field is so 
sensitive that those words of limitation, which 
are even stronger words of limitation than in 
property and civil rights where it just says 
"property and civil rights in the province”. The 

- limitation in saaearisa power is "in and for each 
province’. 

So there is a legitimate argument to be 
made - for reaeral power, a federal interest: and. 
there te fetiiia to prevent, as far as I know, the 
federal sévenwintint establishing and financing 
completely educational institutions, as it does 
with military colleges. lteecouracéextent that. 

EG “Ts doing very much like that with its Overseas 
Development Corporation. That is a research 
enterprise. I think either under the general power 
under the Royal prerogative they can authorize the 
granting of degrees. 

So theresa «lot. to "discuss here: A 


realize that the constitutional points I am making 
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would be very controversial, particularly in Quebec, 
but as the B.N.A. Act stands the points are there. 
PROFESSOR MEISEL: It seems to me this 
is a question that the Government of Ontario should 
certainly think about and have a position on, and 
it should do so in a very broad context. It seems 
to me, therefore, that it is really one of the roles 
of this Committee to look at the question and then 
pass on some document that the new pauline Minister 
can look at and decide whether really he ought to 
press the federal government into taking a position 
in terms of bh Canadian interest (the kind of thing 
Bill Lederman was talking about) which Ontario thinks 
4s desirable from the point of view of the sea one) 
of ebaretnvriton and its kind of caeenae nual 
partnership, if you like. 
Anyway, I think that this is something 
2 SHE commuted ewemaudd look at, and I think what we 
ought to do today is to decide what the form Of our 
commitment ought to be; whether we ought to look 
at this as a Committee as a whole, whether we ought 
Wes eae of our existing committees, or 
establish a task force as we have done on some 
other as Cores I think there is something that 
we must its response to Tom Symons' suggestion. 
Finally, I think it Ne 
useful if it were possible to put together a fairly 
concise set select i coe or descriptions, so 


that we know. I don't think some of us really know 
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what the history and the implications of all this 
are, and it would be very useful for the whole 
bait ese to have some baékground briefing on this 
so that we can think about it. 

PROFESSOR LEDERMAN: There is another 
area that we hive discussed before too, Mr. 
Chairman. You will recall that job retraining is 
in issue, and under the responsibility for 
unemployment insurance and so on I think the federal 
government at one time were making a sharp 
distinction between post-secondary education that 
was continuous from high school into the post- 
secondary VSSEL ewe dte® and the retraining of 
people who had been out to work for a certain time 
and then came back to be re-trained for new jobs 
or better trained for jobs than they had been before. 
This latter was to be a federal LeeSlomenart ty. 
and it was artificially, I thought, segregated from 
the earlier types of group education. 

MR. STEVENSON: You may remember, 
Professor Lederman, when the question of income 
security and social services was discussed part 
of the discussion revolved around government 
services involving direct contact. with people. 

PROFESSOR LEDERMAN: Yes. 

MR. STEVENSON: The federal government 
was saying that in the social service area this 
should legitimately be provincial. So immediately, 


of course, Mr. Bertrand and a couple of other 
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premiers jumped on this and said: "Fine. What 
about manpower consultztion services and the other 
areas in manpower re-training where the federal 
government is charging into fields of education?" 
It was left in the comrunique that this particular 
aspect of manpower services be discussed further. 
So far it has not been, but we know we have that 
on the agenda. i 

PROFESSOR McWHINNEY: I had the 
impression, Mr. Chairman, that the Rowat-Hurtubise 
did in part of it get into the constitutional 
aspects and did so on a comparative basis. What 
might be useful would be a study Sea wkakivels 
of federal-provincial roles in education in main 
federal states. Rowat-Hurtubise got into the 
German situation, which is quite interesting, and 
a brief history of the Canadian developments. 

I would say, in relation to Bill's 
comment on the constitutional issue, that the 
federal powers in this area in Canada, in my view, 
are slight, but this is true in most federal 
states. There has been a tendency in federal 
states for the federal governments using the 
spending power to get into the educational act 
‘by attaching conditions, but this always depends 
on the political facts in that system, and that 
is the only reason why I raise the issue of the 
Quebec-Ottawa relationship which Donald (I think 


quite rightly) suggested one could carry too far; 
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but as a constitutional issue I would take a rather 
more conservative view than Bill on this, but it is 
not actually "tabula raza". There was a 
good deal of experience in the United States, 
Australia, West Germany, Canada. A review of this 
in the light of Rowat-Hurtubise and a brief history Z 
from 1950 onwards might be helpful to the new 
Premier. 

PROFESSOR CREIGHTON: Surely there is 
another more fundamental reason for us to consider 
this subject. After all, as Bill feu dpnan tas 
pointed out, there are a good many ways in which z- 
the federal government is actually making 
contributions in the field of higher education; _ 
but in addition Deena seems to curiously toneab. 
this, that what: this Committee was called in ve being 
to advise was was this provincial government in the | 
prospect of the revision of the constitution of 
this country, ane that is what is going on right 
now. Are cerjiain clauses of the constitution to 
be sacred and ehiy certain others to be changed 
and altered? Is one province to say that the 
subject of education must not be considered as a 
possible revision? Is this what we are accepting? 

PROFESSOR SYMONS: Mr. Chairman, I. hope 
the discussion may have indicated why we really 
need to address ourselves to this question. . | 
Professor Creighton just a minute ago wre asking 
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to suggest. Really it is what everyone has 
implied in their commerts, and that is that I wish 
our Committee would look at this. We have spent 
six years and we have riot looked at it. In the 
last ten months I think we have gone through 
experiences that make clear how important it is 
that this province in particular ahaa give 
orderly thought to it and not just in tarae of 
money and lobbying for the institution concerned, 
but in terms of the constitutional considerations 
to the whole discussion we are having. 

I really would hope that our Committee 
and secretariat, drawing a little on some 
participation *rom the post-secondary community, 
would now consider this;. -and that we would never 
ae be in the position that we might have been 
insthis,»,fall. 

When I wrote to ask that this be put on. 
the agenda on 14th September, the federal 
government had not done its flip-flop yet, and 
at that point it was still toying with not 
prolonging the agreements. If they had not 
prolonged them, we would have been caught, if 
you will forgive my saying so, unprepared, as 
the leading English-speaking province, to react 
in any constitutional context to a withdrawal 
by the federal government. 

I think it is important that. we look at 


the rationale for some measure of federal interest. 
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Why is there a federal interest? What are its 
limits? Would we be prepared, as a province, to 
see this eliminated. as consideration was apparently 
being given to it last spring and summer, and if not 
why not? My main concern is just to get it on the 
arenda. 

THE CHAIRMAN:. Just on that point, Tom. 
I think if that situation had come to be, I expect 
what the Ontario Government's reaction would have 
been, based on its policy with respect to federal- 
provincial financial arrangements, would have been 
to say, “All right, if the federal Cone sienelen 
to Ontario is $200 million or whatever it is, give 
us 10 points o:* the personal income tax, Scetien: 
We will carry on from there.” I rie that is’ the 
only answer that could be given at that time. 
Whether that was a good answer or not or a right 
answer, it would have been certainly within the 
realm of present policy; but the interesting thing 
is that, Don, I have been trying to recall during 
this discussion the issue of the prolongation of 
the present arrangements and I do not remember 
anything ever very explicit being said. I think 
we all just assumed that when the Fiscal 
Arrangements Act ran out, when the Hospital Insurance 
Act ran out, when the Health Services Act ran out, 
and when the Equalization Act ran out in 1972 and 
other times, that these would be re~negotiated. I 


have been trying to recall the basis of that 
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decision. I do not remember this ever being 
discussed bent exp Licitly in the Finance Ministers’ 
meetings. 

MR. STEVENSON: No, it hasn't been, and 
perhaps I should have prefaced what I said that 
this is my understanding of the current state of 
discussions between our Department of University 
Affairs and Secretary of State's Denartment and 
some Aina ce sas I have had with the federal 
Department of Finance people regarding the extension, 
and it has not been the subject of a formal 
federal or any vnublic statement. . 

| PROFESSOR LEDERMAN: . Mr. Chairman, I 
would just like to enter a caveat so that what I 
said earlier won't be misunderstood. | I am not 
advocating any wholesale intervention by the 
heer fovernment with the provincial control of 
education. tf am not saying that at all. What 
I am saying is that there is a genuine federal 
constitutional interest in higher education at 
Least. such that Mr. Vrudeau weniaita wrong to 
think that he should get out altogether. 

THE CHAIRMAN: How do you want to bring 
this to a conclusion? There has been a sugrestion 
that we form a committee or task force of members 
of this Committee and our secretariat to deal 
essentially with this. lL think probably, if «1 
read Tom correctly, the financial agreements are 


the secondary element. The primary element is 
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the basic philosovhical and constitutional 

question about higher education in Canada as seen 
from the prov theial view and in terms of what 
policy advice this Committee should render to the. 
Ontario Government on a policy position. | | 

PROFESSOR SYMONS: Yes, athat ts exactly. 
what I have to cmind, | | 

THE CHAIRMAN: With those terms of 
reference, I would put it to the Committee: would 
this be your wish to embark in that wav? tet us 
cross, thatvpoink,.first, Is there accord with 
that suggestion. 

-~-- Cries of "Agreed". 

THE CHAIRMAN: One's thought immediately . 
leaps to the question of who is to do this and, Tom, 
you are now on very delicate pround, but aren't you 
supnosed to be on leave at the moment? 

PROFESSOR SYMONS: Mr. Chairman, I was 
not preaching for a call. 

PROFESSOR CREZGHTON: That is what you 
are going to get, I peas 

THE CHAIRMAN: In these quarters you 
never have to pvreach for a call. There is. some . 
little quiet voice always calling. What is your 
situation at the moment as far as availability of 
time is concerned, or do vou think it would be 
Pad er pyar in your position to be involved? 

PROFESSOR SYMONS: It might perhaps 


be a handicap.in that I am.a university president, 
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but I'honestly do not look at it from that ere 
of view. 

THE CHAIRMAN: I know. 

PROFESSOR SYMONS: I have been simply 
appalled at the’ way in which people have been looking 
at it since there has been a lobby for money instead 
of worrying about the concept of the country. 

PROFESSOR MEISEL: Mr. Chairman, it seems 
to me Tom is obviously the chap who is most 
concerned about this and most knowledgeable. I see 
no conflict of interest at all in the fact that he 
also happens to be a university president. I 
think, as a member of this Committee, if he can 
find the time to chair some kind of task force or 
something, I thinks hey should: dowit. 

PROFESSOR MeIVOR: | Far from being a 
conflict of interest, I would think that the fact 
chat’ om 1.s"*a University president would strengthen ---~- 

THE CHATRMAN: The’ seriousness. of if. 

PROFESSOR McIVOR: The seriousness and 
the justification for his assuming such a role. 

PROFESSOR LEDERMAN: And aside from 
everything else, as Brestdent he has channels of 
information and gets soundings. 

PROFESSOR McIVOR: Reverberations. 

PROFESSOR LEDERMAN: And information. 

THE CHAIRMAN: I think we are 
witnessing the formulation of a draft here. 


PROFESSOR SYMONS: Mr. Chairman, I had 
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no thought of this at dll. I am just profoundly 
concerned. 

THE CHAIRMAN: Yes. 

PROFESSOR SYMONS: If this would be of 
help, I would be willing to do it, but I am 
certainly not looking for things to a hees assure 
the Committee. 

PROFESSOR McWHINNEY: Perhaps Ed 
Greathed and his staff could do the PLroe part which 
is varaer} a descriptive, factual study as to the 
actual situation of the constitutional eave! and. I 
think the comparative material, of which a food deal 
has already been done by Rowat-Hurtubise, although 
their interpretation has been criticised by some; | 
I think even a 20-page nesort would cover most of it. 

THE CHAIRMAN: Well, our staff here will 
give you all their sunnort, Tom. If vou would be 
willine to do this, I would suggest you strike a 
sub-committee in consultation with me, and we will 
give you all the back-up you need. I would think 
this need not be unduly time-consuming in terms of 
hours weve and so on, but the main thing is to get 
the issues out that you want researched and we will 
do what we can to Hetin and support it. 

PROFESSOR SYMONS: I would be glad to 
do that’ if ‘you think it would be helpful. 

THE CHAIRMAN: Is that agreeable? 

PROFESSOR CREIGHTON: It is worth 


remarking that the reception of the Rowat-Hurtubise 
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report in this province was almost uniformly 
critical from everybody from universities. 

THE CHAIRMAN: I think that concludes. 
that item. We will take a short Bie icand then 
we will begin immediately with the environmental 
management subject. 

--- Short oa 

THE CH/LIRMAN: Could we resume on item 5, 
please. One of the subjects on which the most 
work has been done and the most discussion has taken 
place recently is environmental management, and I 
am, going, Co. ask Mr. -Thatchen to review briefly -the 
status of the Cee aets and the status of the work. 

Tore would you mind taking the chair 
for five minutes. I have to slip upstairs for a 
few moments. 7 
--- Professor McIvor assumed the chair. 

MR. GREATHED: Mr. Chairman (pro tem) 
our immediate objective in seeking assistance from 
the Advisory Committee is in connection with ae 
meeting of the Continuing Committee of Officials 
next week, and ultimately. of course, this will 
be part of our preparations for the Constitutional 
Conference next month. Therefore, any heln that 
you can give us this morning on this subject will 
be much aprrectated. 

if ak when Gary Posen sent you out 


the note early in January he attached to it both 


the draft paper on amending procedures, plus the 
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small note that we had prepared in the Secretariat 
on the substance and the nub of the federal 
proposals in this area. I hope this is material 
that everybody ras. Am F“correct that everyone has 
that short note? 

MR. PERRY” About three pages? 

MR. GREATHED: Three page paper. In 
addition to that, I might mention two other matters. 
Horst ore. tila. federal pnolicy paper is supposed to 
be in our hands either early next week or be given 
to us at the meeting itself. This paper will 
presumably contain a lot of background and arguments 
leading to the essence of the proposals which are 
ti unis, three=page nove, “bul we "nave "nov seen it 
yet so it’ ts not much assistance to us’ at’ this 
particular moment. 

I think the other thing that we have 
received (and I would mention this on a confidential 
basis at this moment) is: a very long study by Mr. 
McNeil of the federal constitutional group on the 
whole question of environmental management. 

It is a very extensive staff study: it runs to some 
200 pages. This particular study we have had a 
chance to take a mr itetva oe TOOK. at. My 
understanding is that it is the basis or is going 

to serve as the basis for the federal policy paper, 
and that the McNeil naper itself will probably 

be published by the federal government shortly 


after the Constitutional Conference in February. 
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I think it might be useful for your 
information at this time, and prior to getting your 
reactions on this little three-page note that we did, 
to ask Gary Posen if he would just very briefly give 
you the gist and tenor of the McNeil paper. 

MRe POSEN:« hethinkvylIi mieht alsosadd ‘that 
in this morning's Globe & Mail there was an article 
about a hoa iewan eh vearenbed Hanbestie ns in 
Washington, at which Mr. Davis, the Fisheries 
Minister, as the minister in charge of the 
environmental control of the government, was speaking 
from a paper prepared by Mr. McNeil. It seems to 
me that the particular study we have received will 
serve as the basis for most federal pronouncements 
on envircnmental management problems in the next 
little while, including the United Nations 
eonference on human environment being scheduled 


for --- ' 
f 


MR. GREATHED: 1972 in Stockholm. 

MR. POSEN: The paper itself is based 
very heavily on trend projections worked out for 
the federal government by the Pe research 
groun, I believe at the University of Toronto. 
The projections are based on what would happen if 
present government policies remained what they 
are -- in population projection, transportation 
projections, housing projection, economic projection 
of all kinds. | 


What they add up to is that environmental 
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problems by the year 2000 will be immensely 
difficult to cope with, both physically and 
ratenel alien a ES governments do not begin to take 
into account the inter-relatedness of the problems 
almost immediately. | 

The one of the study itself emphasises 
the need for i tebera vonnea ea cooperation in, all 
the areas of environmental management; it 
emphasises that because they are SO overwhelming, 
no one government can possibly effectively deal 
with the problems by itself, and the emphasis was 
that all three levels of government -- municipal, 
provincial and federal -- would have to cooperate 
in solving these problems. 

The two major areas concentrated on. 
were urban environmental problems and the 1: eeRendant 
resources, the air and water pollution. 

What we have seen from the federal 
government is conclusions they have drawn in the 
water pollution area. They have not vet put 
forward their ideas in the ubEY more complicated 
area of urban problems. 

The tenor, to my analysis of reading 
the paper, was that they wish paramountcy to come 
down on the federal side with regard to air and 
water pollution; but it seemed that it was 
provincial a dinars with regard eomcat of 
the urban problems. It depends, I guess, how 


they break down the urban problems -- transportation, 
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housing, planning, etc. 

They recognize in the vaper that 
regional planning or urban planning was the 
responsibility of the provincial government, and 
I would assume that this is the kind of statement 
they would put forward for constitutional discussion © 
in that regard. | 

Again, it seemed to me that our paper on 
the machinery of inter-governmental liaison became 
all the more important in the light of this study: 
because, once again, it is clear that governments 
are going to have to cooperate in and coordinate 
the work in the same direction or they will cancel 
each other out in these areas. 

I was impressed most, I think, by the 
tone of the paper. It certainly was ie a paper 
claiming or demanding jurisdiction, but based very 
much on the very immense problems that are going 
LOvex ist... 

MR. GREATHED: The other point I would 
just like to mention in connection with this, Mr. 
Chairman, is that, as I said earlier, we have 
John Thatcher with us this morning, and we would 
appreciate any A ORENEE he has to make on the 
discussion, particularly because his specific 
responsibility very much covers this area, and he 
will be with us next week at the meeting of the 
Continuing Committee of Officials to advise us on 


this, particularly on the federal policy paper when 
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we see that. 

MR. STEVENSON: Ed, just one other thing. 
Have the members of the Committee got the statement 
that Mr. Robarts gave at the September meeting, 
because in that there was quite a lengthy note on 
the preliminary Ontario position. 

MR. GREATHED : © It was sent to them, but 
I am sure most of them do not have it with them. 

PROFESSOR LEDERMAN: | Can you tell us 
what the principal points were? , 

MR. GREATHED: Do we have a copy of that, 
| because I suspect that the position which Ontario 
advances, or the arguments that it advances in 
February, are going to be drawn largely from his 
statement in September. 

I th:.nk basically Mr. Robarts has 
expressed his satisfaction about how these talks 
are developing. Jorn POY OUCan Ceornect me here, 
but-+l dornot think he has expressed, or I do not 
think your Minister has expressed, any particular 
concern about the direction of these tabks) ~Do 
you want to add to that? 

7 MRY THATCHERSOV OL imirmicht > «Mrs iChainnan, 
just for the information of the Committee while 
waiting for the other paper, I think in discussing 
the environmental and pollution question, you have 
to keep in mind that this is an emerging awareness, 
that we do not have a great deal of background 


information to work from; and in fact many questions 
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that we are pcsing now are awaiting technical 
solutions and really knowledge solutions. We have 
some knowledge, that these re-apply in other ways, 
and we need some new knowledge that we don't have 
now. I think many of these questions are part of 
a developing process, but there are one or two 
points I would just add to the review you have 

had by Mr. Posen. 

Going back to the division of powers, 

a hundred years ago this was an absolutely unknown 
See eem: perhaps you might say it was a non- 
existent problem. Any activity that has occurred 
since has occurred on the basis of Adee Oat ion 
of the B.N.A. Act rather than any specific 
direction given by it. 

The provinces, I think, have, again, 
quite a variation in thelr approach to this, and 
it is largely related to their development. to 
their population and degree of urbanization or 
IRAE ee cat nt Uae So there is not by any means 
a uniform approach to this question from all the 
provinces. 

The federal government, I believe, has 
been motivated MP move in this direction because 
of an awareness of the problem by the average 
citizen, and the need to ensure that there is a 
federal role in order that the federal government 
may respond to concern expressed by the population. 


The provinces that have been active 
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penerally Mave MOVE INGO wiis I©oMms Pirst Or “aia. 
a delegation of many of these concerns to a 
municinal level, followed by the taking back of 
the responsibility so that more definite action 
could be focussed on the problem by the provincial 
authorities during the last few years. 

The federal approach so far has caused 
some concern in those provinces which have already 
commenced action “in the environmental fleld; while 
at the same ire Petnhink’-tnat. (tne provinelal 
workers in the field are iene forva federal role 
but they want to be sure what WaLs ToLve: 1c. There 
has been a tendency to suspect that the action so 
far and the arguments advanced by the federal 
authorities are tending. towards a supervision of 
the provinces in this field by the federal 
government. I think there is perhaps some fear 
that that might. actually happen. 

This is based on arguments such as the 
one that where pollution occurs in one province and 
tt affects persons in another province, that the 
federal fovernment ieonacie say has responsibility: 
not that the federal baat wu is responsible for 
ensuring that the provinces work out the problems, 
but rather that the federal povernment work out the 
problems. 

There is no Miowerors ini o Kon wal onrin sriam hy al icguitenir 
the federal role in international matters, and this 


chiefly concerns only one other nation, of course, 
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but "20 "ls “a“very silenificant'rart “of this ‘whole 
environmental oauestion. 

Ontario has certainly done all that it can 
to assist the federal sovernment in representing 
Ontario in its dealings with the United States. 

There may be some need for the federal 
government to assume a degree of responsibility cel 
matters that are of a social nature, that relate to 
pollution control. As I have said, the environmental 
question ties in very closely with the manner in | 
which people live, the numbers, aguante! the derree 
of services that they require in many sociological 
questions that are not being dealt with to any 
exact extent at the present time. As our 
awareness of.needs in this subject develops I think 
there may be a more significant role for the 
federal government in that asnect of it. 

We have had discussions between the 
provinces and tne federal authorities in, 
specifically. water management and in some more 
meneral areas in the field of research: and we 
have talked about having federal funds allocated 
to research projects which would be used to 
support vrovincial abatement programs. This has 
not been altogether successful, I think partly 
because the neonle handling the programs at the 
federal level tend to be interested in certain 
matters that may not be the needs of the other 


vrovincial officials who are requiring research 
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directed towards the solution of certain operating 
problems that they have. 

I think, Mr. Chairman, those opening 
remarks to hel») put it in the frame that we see 
it in the province, would be helpful. 

THE CHAIRMAN: (Prof. McIvor): Thank 
you. 

MR. GREATHED: Mr. Chairman, I might 
just say that I think in connection with the 
discussions next week it would probably be most 
helpful to us if the Committee can go through this 
short three-page note, which reflects, as I say, 
the essence of the federal proposals that we have 
been given today, and also the discussion that 
took place at the meetings. 

So I think, with your leave, if any 
members of the’ Committee have any particular 
comments to make on this, I think this would be 
particularly helpful; because the concentration 
next week, I think it is fair to say, will be on 
air and water Bostic an and I think it will also 
be centering around the question of concurrency 
and paramountcy. 

THE CHAIRMAN: I suggest it might be 
useful if you just take us through this note point 
by point and invite any comments or reactions from 
the Committee. 

PROFESSOR MoWHINNEY: Did you get, by 


the way, any specific citation of problems? I 
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mean, in away, one is discussing an abstract issue, 
that Canada is not Europe, of course. with a 
concentration of countries all together. Were you 
given any specific examples of air pollution from 
one province to anocnene documented example, or 

| one-sided, oor the watervother than the Great Lakes, 
araion oTrecoursemista federal tssueyaand thevst . 
Lawrence and the sea, which is again a federal 
issue? 

MR. STEVENSON: If you go outside the 
constitutional meeting in Ottawa and smell the sulphur 
fumes from Eddy's paper pile across the river, 
you can see it pnretty easily. 

PROFESSOR McWHINNEY: Fddy's can be 
solved, of course, by the federal capital territory 
concepts. 

PROFESSOR LEDERMAN: There is the 
mercury business, of course; mercury going into 
the Saskatchewan River in Bucbatohewan and it 
stooping fishing in Manitoba. There are court 
mot she on that right now. 

PROFESSOR McWHINNEY: There is some sort 
of listing) thentof specific problems’,. as there is:in 
the European context. 

PROFESSOR LEDERMAN: I don't know 
whether there is any listing, but that instance 
has been in the newspapers; that is all I am 
saying. 


THE CHAIRMAN (Prof. MeIvor): Ed, would 
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you just like to give us a rundown on this? 

MR. GREATHED: I think I draw the 
Committee's attention first particularly to the 
second paragranh on the first page of this three-nage 
note, namely the eewence of the Government of 
Canada's position. I would simply appreciate the 
Committee's comments on that paragraph, as to 
whether they think that sounds like a reasonable 
pronosition. 

PROFESSOR McWHINNEY: It 1s a proposal 
for a new head of substantive ela 

MR. GREATHED: That is right. 

PROFESSOR McWHINNEY: In fact, in the 
pollution of the sea the federal government has 
full powers there by virtue of looking not at the 
pollution as a head of power but heads of power 
concerning the sea or concerning foreign affairs 
if a treaty or something of this same sort is 
involved. 

I suppose you really have to consider 
the sort of problem that is concretely being 
discussed in the United States. This crucially 
affects, for example, whatever powers relate to 
encouragement of financial investment or 
establishing industry in a particular area. The 
Tarrytown problem which was discussed in New 
York last week is crucial. Union Carbide, 
threatened with prosecution for polluting the 


Hudson, say: 'We will move out of New York State.” 
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I suppose the issue here is whether 
the federal sovernment could not achieve whatever 
common national purvoses it feels are necessary by 
pulling together other existing heads of nower. 
I think this is a very basic issue, because quite: 
obviously the effect on provincial control or 
provincial interest in encouraging factories to 
come in, new industries, is going to be a very 
considerable one. 

Has the federal government stated 
categorically that it wees not think BhenLetine 
together these existing powers it can reach 
pollution control as an aspect or as an incident? 

MR. GREATHED: Nogalt vyhasenot, vand 

this is the difficulty. We have what we think 
is the tail-end of the federal paper which we 
hope to get next week, but so far all we have aaa 
these very specific proposals. I suspect, although 
I have no reason to believe that there is going to 
be any major change on ein whatitee what the 
Constitutional Conference will be asked next month 
is at least to discuss (1) whether there should be 
this new and specific head and, secondly, whether 
the paramountcy provisions are ones that strike 
‘the conference as being Ree ecneD lea I think these 
are the two auestions that will be before them, and 
it. is'.on these that we are really seeking the 
Advisory Committee's comments. 


PROFESSOR McWHINNEY: If the Canadian 
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federal controis are very, very severe, of course, 
it is going to be a factor in the decision by 
American companies whether to start concerns here 
or keep them in the United States. So there is 
an obvious provincial interest affecting the 
provincial interest in encouraging investment in 
the province. So I suppose the fundamental 
issue is: do you really need an indenendent head 
of power? The answer to that turns Padanet oh 

an Bx antinelttion of whether the incidence of 
existing heads of power are not sufficient to 
supply whatever control measures the federal 
government thinks essential directed towards 
pollution. I suspect that really they have to 
ohude this out a little pit for the province to 
give m more eepHiataentes answer. 

PROFESSOR SYMONS: Mr. Chairman, there 
must be other laymen too who attend the forthcoming 
Dong tevees Is it correct that you have not yet. 
got the fuller paper from the federal authorities? 

MRi GREATHED: °° That is right. 

PROFESSOR SYMONS: The question seems 
so complex. Are you going to have any more time 
than a matter of a few days to see what they will 
want to do? 

MR. GREATHED: Not likely, but that is 
nothing new, of course. Moreover, I think, anrart 
from any preliminary discussion we will have in the 


Continuing Committee of Officials next week, we 
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will also have approximately two weeks after that 
to consider it at home. So :that,.it sis not.a, let 
of time, but I bhbok the federal government 
understandably (and in fairness to them) has heen 
somewhat rnreoccupied with other matters this. fad , 
and I think they got tied up rather badly on their 
agenda. | 

PROFESSOR McWHINNEY: May I make one 
last general comment. The thing that worries me 
here, speaking as a lawyer, is that there are fads. 
in law schools -- international Lak after World. War II, 
then air space law. Then you went oe to poverty 
law, and now it is pollution. It may be there is 
a nopularity wave. Lt isa, good; thing..now, and 
obviously there is a public need, but I am sorry 
to escalate into a head of power if the same 
results can be achieved by pniecing together other 
powers. 

I think Tom's point is rather important. 
I hope you do not go into this thing cold with no 
more documentation than this and agree that since 
sin is bad, this should be a general nower. It 
is not necessary, and it has effects on other 
powers that are clearly provincial, either in the 
seraet sense or provine\al through the municipal 
authority sense. This effect on industrial 
development is clear. There is a very complex 
process of balancing of interests. The province 


may well decide that it will take more time over 
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pollution control measures as a method of not 
discouraging MMateeAeey: advatowiene in the vrovince. 

MR. GREATHED: I would only make two | 
comments in response to that, Ted. BPIVsS ent cdo 
not think these questions are a fad in the minds 
of the voliticians who are preoccupied with them: 
secondly, the officials are not going to agree to 

anything next week, but they are going to have a 
preliminary discus:sion. They are going to seek 
clarification of any points that are in the 
federal paper. Then I think we bring home this 
clarification and this explanation to the Prime 
Minister, and on that basis have a discussion and 
some decision as to what sort of view Ontario might 
take at the Constitutional Conference. 

PROFESSOR LEDERMAN: Mr. Chairman, I 
share these misgivings about the sweeping 
character of thie word "pollution". I think what 
you mentioned earlier was that with anything this 
sweeping it is a classical area for cooperative 
federalism. 

If you are going to write a snecial 

- power hg using the word, dinenet thas Ave ane 
concurrent all right, just because the thing is 
so sweeping. Then you have to deal with the 
paramountcy issue and they have " proposal here 
about how to deal with the paramountcy issue; but 
there is a prior question, as Ted has indicated. 


Are you foing to cut across existing categories 
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. Of power with a sweeping category of nollution even 
on a concurrency basis? I am not satisfied that 
one is wise to do that at this point, but even if 
you do then you have got to face the paramountcv 
problem: that is, in the event of a conflict 
between federal and provincial legislation on this 
subject, which is to prevail? 

I notice the test here is: 

"Provincial powers would be paramount 
"in relation to the control of pollution 
"which originates and only has 
"sipnificant effects within the nrovince. 
“Bederal powers would be varamount in 

‘le Lntdcor to the control of aistasitdon 
“which has significant international 

"or inter-provincial effects" 

That makes paremountcy depend on certain findings 
of fact and certain scientific assessments and 
certain monetary assessments, and so on, Maybe 
that 1s workable (I don't know) but I think it is 
something new in a basis for switching paramountcy 
one way or the other. 

The other basic issue that arises, and 
one of the troubles with concurrent powers is: 

who 18 going to admit to responsibility? if 
there 1s an exclusive power, there is no doubt 
about who has responsibility to do unnopular as 
well as popular things; but if you have concurrent 


powers, there is a great tendency, with unponular 
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legislation, for one government A to say, "B has 
the power. Let Bi dads. They usually try to 
pass the icwe: On, the. other mand, ifsit is 
popular. legislation, they will each try to rush 
in and get there first, occupy the field. 

I an in favour of some very ES ee 
judicially developed concurrency which eases the 
situation and gives them flexibility in particular 
areas; but I have misgivings about taking such a 
sweeping thing as pollution, environmental 
management, and even making a concurrent power out 
ort. I think this is a classic area where you 
have to use the techniques of cooperative 
federalism on the basis of existing powers. 

For instance, the federal government and 
Mr. Davis have published a paper on this which was 
in the Globe two or three years ago. The most 
sensitive living thing to pollution in the water 
is a fish (so he claims) and when the fish start 
to die you know you have got pollution. 

Fisheries is an exclusive federal subject, so to 
protect the fish they can go after water quality. 
They have exclusive power there, and, as you 
pointed out here, there is also a concurrent 
agricultural power with federal paramountcy. so 
they can go after the use of fertilizer there. 

I am inclined to agree with Ted that 
4{t is far better to see what cooperative 


federalism on the existing powers will do, what 
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you can do that way, before you start writing in 
these sweeping new headings. 

MR. DICK: Mr. Chairman, just so that 
the Committee may be shocked, I will exnress my 
entire agreement with what toth Mr. McWhinney and 
Mr. Lederman have said, and rest on carrving their 
bags for them. We have three lawyers in agreement, 
. and you don't get that very often. (Laughter) 

PROFESSCR MEISEL: Highly suspicious. 

MR. GREATHED: The operative word is 
“lawyers”. 

Mier Pisa £75 This is an alarm sirnal 
Ift'*éever heard one. 

PROFESSOR McWHINNEY: Just after that, 
I hate to say it, but it is so popular now to get 
into the act, it has a high political favour. a 
am not saepan bate enau OLlrrTicrals who out ons up 
respond to these fads, but I would be very sorry 
to see, simply because something is "with 4t". so 
to speak now we make a sweeping new SOHAL HRA cH 
change perbre the ordinary recess of demonstrating 
on an empirical basis that existing constitutional 
powers cannot solve the social problem. 

MR. GREATHED: Just tovallay your fears, 
Ted, as you so well know, in two and a half years 
of discussion on the constitution we have made no 
sweeping changes at all. (Laughter) I think the 
point here is simply that we will discuss this 


subject, the First Ministers will discuss the 
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subject, and they will leave it, as they did the 
spending nower, at what consensus they can find. 

At some point in the future we hope they will be 

| able to come back with perhaps an amending formula 
and so on and be able to put forward a package of 
propositions, but I think we are in a very | 
preliminary Hn here, and that there is not coing 
to be firm agreement on any of these specific 
proposals. . I,think they just want to discuss them 
and see if thev make sense and, when the whole 
review is completed, to see if those parts they 
have discussed can be translated into constitutional 
things. | 

MR. STEVENSON: Although there has been 
a suggestion from both sides, from what I have heard. 
that in this area cf environmental management, 
particularly: pollution, there’ are more grounds for 
thinking there might be an agreement at the ton 
than in most others. 

PROFESSOR McWHINNEY: Because the power 
is basically provincial as the thing stands and the 
federal government, if it wants agreement to 
cooperate, so do the provinces if thev want to 
solve the problem. 

PROBESSOR MEISEL: At the risk of being 
overwhelmed by the unanimity of lawyers, I think I 
should quickly step in as a political scientist. 

| THE CHAIRMAN (Prof. McIvor): If that 


helps. (Laughter) 
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PROFESSOR MEISEL: ltvdys moreaipollution, 
really. I think tlhat the legal argument that has 
been presented to the laymen is very convincing, but 
I think there are other aspects of this which one 
‘pure to keep in mind. One of them Don just 
mentioned. In thinkidfatherentis aipossdbddity of 
working out a ubees Sea) agreement in an area without 
penalties, without costs, .I think: that’ is worth 
doing in Canada now. Quite aside from the fact 
that it is desperately needed or not, I think just 
the process of the government achieving something 
of a success in an area like this would be 
politically!, in the terms of the political 
eh ei ek of it, very useful. 

The other side of it is that it is true 
that pollution is now a fad, but if one looks 
around oneself, and sniffs and breathes one 
realizes why. | Isthinkwtltiwds: a crisiss.and,) from 
everything that one reads, it is a crisis that is 
not going to get better unless something is done 
avout, 20. 

Therefore it seems to me that if the 
fact that this becomes a subject of constitutional 
debate and that governments assign responsibilities, 
this creates another impetus for the solution or 
attempts at the ae and then it is probably 
again worth doing, although perhaps the same thing 
c ould be achieved without a constitutional change, 


so as an incentive, asa carrot, it may be useful 
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to discuss it at this level and even to make 
agreements and change the constitution. 

PROFESSOR LEDERMAN: Mr. Chairman,’ ‘I 
don't think any of the lawyers are disagreeing with 
Proreseor MeiseL?4onat’ Leon théerpdper Nereis a 
technical, constitutional point, and we were 
addressing ourselves to that. 

Secondly, no-one denies that vollution 
is the right word to describe a very great and 
growing modern problem. Of course, let us have 
the governments disclss it, and if they can agree, 
hallelujah, but agreement within the current and 
conventional framework of cooperative federalism 
and the wep ese rine te agreement; because some 
kind of inter-governmental agreement you have to 
have anyway, even if you make the powers concurrent. 

PROFESSOR MEISEL: Yes. 

PROFESSOR LEDERMAN: You have got to 
agree. who is going to use what powers still in 
what respect. 

' PROFESSOR MEISEL: What I was trying to 
say is that if the constitutional change were to be 
made and this were to sions the additional 
incentive for the governments to do something about 


the problem, then if that constitutional change 


r 


can be made without costs it is probably worth 
doing, even though I recognize the fact that the 
kind of cooperative federalism solution would 


probably lead to the same result" in terms of dealing 
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with environmental management. 

PROFESSOR LEDERMAN:, All I am saying 
is that you do not escape the need for particular 
inter-governmental agreements even if you do make 
it concurrent, because you have to agree how you 
are going to use concurrent powers, the way we have 
to agree in the financial realm about the use of the 
concurrent taxing powers. 

PROFESSOR BRADY: If I may interject 
in relation to what was said, perhaps an order of 
priorities is worth looking at. I would think 
that concentration by federal and provincial 
authorities on developing the agency to make a 
cooperative approach to the whole problem should 
help priorities, over trying to define some 
power to add to the constitution. In other words, 
the agency -- bring it into being and so on -~ may 
better then perhaps be able to define what nowers 
should be added to the constitution. 

The primary thing, surely, is to get 
the several authorities in the position where they 
can concentrate their thinking on what ought to be 
done to make for effective cooperation in coping 
with rroblems of pollution in almost any area. 
Actually, un to the present there have been some 
gestures towards that, but you can hardly say there 
is an adequate agency to accomplish the same. 
The vehicle, in other words, is not yet adeauately 


devised to achieve what would seem to be, in the 
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interests of the whole nation and the vorovinces, 
a desirable end. 

PROFESSOR SYMONS: Mr. Chairman, I want 
to raise a layman's question. I am sorry, I had 
to leave the room for a minute, and it may have 
come up. 

Under item 2, I gather that the pvroposal 
is to leave simply the difficult iiss of 
definition to court work subsequent. Is this. .a 
food approach, an adequate approach? 

THE CHAIRMAN (Prof. Morubyiin As a 
matter of fact the point did come up during your 
absence, Tom. Bill raised the point that it may 
be good or bad, but it introduces an entirely 
new concept into the determination of paramountcy. 

PROFISSOR SYMONS: I am relieved to 
hear that. ae layman it struck me that way, 
and this is so, eh? 

PROFESSOR CREIGHTON: It is certainly 
the ;fact.: 

PROFESSOR LEDERMAN: Mind you, 
paramountcy will not cause an issue unless both 
authorities with concurrent power enact conflicting 
statutes. Then you get into all kinds of 
difficult problems about what amounts to conflict, 
what amounts to inconsistency. 

I think that kind of problem has to so 
to. the-courts. . do not see any other institutional 


way of dealing with it except by adjudication. IG 
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is not inevitable, from the system of concurrent 
power, that you would get these problems. In 
fact, ainsi aS ery why I say that even with 
concurrent powers, if the governments agree -- 
they might agree about agricultural power now, 
that the province looks after the local waterways 
but the federal government looks after fertilizer. 
If they agree and don't both enact inconsistent 
regulations about fertilizers, then no concurrent 
powers are being used and you do not get any 
paramountcy problem. 

PROFESSOR McWHINNEY: Bill made this 
point, Tom, that I think: you picked uv as a layman: 
this term "significant" is what Judge Jerome Frank 
used to call a weazel word -- it is incapable of 
precise meaning unless you eur livo dat ficult 
factual, scientific tests which Mr. Justice 
Brandeis favouréd but which our Supreme Courts 
never really applied! They would really have a 
holiday there. 

I would suspect the correct approach 
though is in terms of what Alex Brady was saying. 
I think one should really say one needs to define 
the ambit of the social problem precisely: then 
try. to refine from that what control measures 
are necessary: then examine the existing 
constitution to see whether or to what extent the 
constitutional powers as now provided, with the 


other crude bridge of cooperative federalism, do 
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or do not meet the problem. 

I think the wrong approach is the a 
priori definition of : new constitutional power 
before the ambit of the problem has been vroperly 
defined, and the community control measures 
necessary have been spelled out. I think we should 
Pao, ask the federal péeople’.to do this... It, may 
well turn out that, as I suspect, the thing is | 
perfectly adequately covered by existing 
constitutional powers, with the added element of 
cooperative federalism tnat this province has 
been stressing. It may be beyond that, as John 
Meisel suggests, that you may, just as symbolic 
value to excite public opinion, want to escalate 
into a new head of constitutional power; but in 

‘ 
legal terms it is the wrong approach to start with 
a new Revie etude Gad, power before you have defined 
the ambit of the problem and the control measures 
necessary, and then look up the existing 
constitutional eee and see whether or not they 
fail to meet the situation. 

I think really that was the point that 
Bill, Rendell and I were making, and I think it 
is significant that Tom coming in immediately 
focuses on Judge Jerome Frank's weazel word here. 
There will be a holiday for the courts if they 
ret into that. 

MR. GREATHED: onahaWwas, Of course, Mr. 


Chairman, the problem that was exhaustively 
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discussed at the last city Gece meeving. 
PROFESSOR LEDERMAN: Mr. Chairman, I am 
halfway through having made the other main point 
I want to make here, and perhaps you will bear with 
me for another PA ay at minutes. 
THE CHAIRMAN (Prof. MeIvor): By all 
means. 
PROFESSOR LEDERMAN: | I make the further 
point about item 6 on pate 2: 
"Tt was suggested that the doctrine of 
“naramountey could be interpreted to 
"mean that where different national 
"and vrovincial senndeude were 
"established, the higher standards 
"wou..d prevail, unless an industry 
"was specifically exsanhed from the 
"oneration of the higher standards.” 
MR. DICK: Iwlike «that. 
PROFESSOR LEDERMAN: This is the 
ant ict problem I am talking about that you pet 
into if you want to run along with concurrency. 
The difficultyhere is -- and Mr. Thatcher would 
know better than I do about this -- that a set of 
regulations establishing, anti-pollution standards 
is poinge to be a very complex thing. I envisage 
something as comp,.ex as the food and drug 
regulations. cal 
MR, THATCHER: At least. 


PROFESSOR LEDERMAN: I do not think that 
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is unrealistic. 
MR. THATCHER: .No, it is not unrealistic: 
PROFESSOR LEDERMAN: To take a 
provincial 50 pages of regulations and comnare them 
with a federal {50 page set of regulations and try 
to leaeae the consistency and inconsistency and 
which is higher and which is lower: you will find 
some provincial standards higher and some of the 
federal standards higher and vice versa thraugh the 
piece, and indeed in some cases ene standards will 
simply be different and it will not be a question 
of higher or lower but they will just be.different. 
Mind you, there is a useful area for 
concurrency, but if vou open up this kind of 
comparison between federal and provincial statutes 
over er area, you are opening up this whole 
question of comparing statutes in Nate ror 
conflict. JI suppose, as a lawyer, we should not 
complain, but we would Sie to double the size of 
the judiciary in this Lr caay 
PROFESSOR McWHINNEY: The cases 
themselves might take a year or two to decide. 
| PROFESSOR LEDERMAN: Yes, there would 
be delays. Even now, in the AuRaace case on the 
subject -- 1896, the local prohibition case -- 
Lord Watson compared the provincial total abstinence 
scheme on a ean option basis with the federal 
total abstinence scheme on a local option basis. 


They called it "temperance"; I would call it total 
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abstinence, which is more accurate. (Laughter) 

He said: "These are both total abstinence schemes 
on a local option voting basis. There is enough 
aifference between them that they cannot stand 
together and you have to take one or the other." 
so there is @0thorlryrtor therdifficuity. 

THE CHAIRMAN (Prof. MeIvor): There are 
degrees of total abstinence (laughter) from the 
lawyer's point of view. 

PROFESSOR LEDERMAN: I, don't. think you 
can get any lawyer or judge enthusiastic over 
total abstinence at the times that they have to 
argue for thos: who were ~~ the difficulties that 
one is onening up here, there are some areas in 
which it may be worth while to face up to them, 
but the problems are rather frightening. 

Therothéer adnftricuity iscthat youecan 
say that eek cbibendante for action goes eaeau 
exclusive power, but can you say that it poes with 
paramountcy when the other fellow has power to act 
too? You wet aairfuslonsod responsibidiiy,. or 
an opportunity for evasion of responsibility that 
could be very Dad. Thati vidi all Ibhavent osay. 

THE CHAIRMAN (Prof. McIvor): I think 
the nature of the discussion has brought out very 
clearly the underlying basic issue presented by 
paragraph 2 which you hzd originally directed to 
our attention, Ed. Perhaps having got the 


unanimous agreement of the lawyers and the 
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political scientists, we had better ausee while we 
are ahead at that particular stage. In any event, 
Bill's subsequent remarks have brought us on to 
particular points, and I am wondering if you would 
like to direct our attention elsewhere. 

MR. GREATHED: Mr. Chairman, I think the 
particular voints are a précis of the discussion 
wEaey took place, and I hope they are accurate. 

If Mr. Dick has any caveat. about them, I hove he 
will express ifticabut, Itbhinkwathose were the major 
points that were raised at that discussion at the 
Ce Gn Oe meeting. 

I think as Weubaee discussed points 
1 and 2 and to, a certain extent point 6, we could 
start just with podnt:3 aneteeuteray 40 5"and the 
other points on page 3. | 

PROFESSOR McWHINNEY: ~ Could I ask you, 
Lffittiarnoet aabreath ofveonfidence’ in thevcrero. , 

? 
whether the vivews expressed were expressed by anv 
other ducundee ah da Ontario? 

MR. POSEN: These views represent 
general discussion rather than our own questions. 

PROFESSOR McWHINNEY: Did any one 
province have any sophisticated thinking “or tris, 
or at the most was it just a new problem? 

MR. POSEN: I think it reflected the 
concern of each province very differently. 

British Columbia and Nova Scotia, having ocean 


boundaries, were very concerned. 
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PROFESSOR McWHINNEY: With ocean 
pollution, which is a federal issue. 

MR. POSEN: Yes, and even with sewage 
going, say, from Victoria into the ocean -- has 
that significant international effect? 

PROFESSOR McWHINNEY: Does the United 
States do that? 

MR.. POSEN: Yes: 

MEG oP ICK: I think, to answer Ted's 
question specifically, there was a feeling in 
almost every province along the same tirieitas has 
been expressed here, that is, to say we require a 
new power in. the constitution of this nature 
raises problems that we have not even yet conceived 
ofein our Aes Ren ate} particularly in the 
intrusion or the imposition of a federal 
paramountcy in areas which could have tremendous 
effect unon, say, the development of a province, 
its industrial capacity and its economy. So there 
was this concern in it generally. 

MR. POSEN: I think we srroull a also 
add there was some concern from provinces which 
have suffered pollution originating in other 
provinces), that the federal government have some 
control; 

PROFESSOR McWHINNEY: But the point 
Rendell makes, presumably, was reflected in the 
viewpoint of industrial provinces -~-- Ontario, 


Quebec, and probably British Columbia, that jis, 
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the balancing of interest between environmental 
protection and the encouragement of industrial 
investments was reflected by, say, two, three or 
four provinces. 

PROFESSOR LEDERMAN: The federal 
povernment has enormous power now in this field 
under various headings, which gives them bargaining 
power for cooperative federalism. _-That.is my 
point. 

PROFESSOR McWHINNEY: There is no 
question of its power in relation to ocean, marine 
pollution. I gave an opinion three years ago on 
this,thing. I do not think there is any issue 
here, and this is why I wonder, on a noint-by-noint 
basis; .if-it) may not be found that. most of the 
problems can be solved already. 

MR. POSEN: The caveat that is’ in Ne 
mind is that the Canada Water Act is rrobably a 
good example of cooperative federalism at work: 
at the same time the constitutionality of the 
Canada Water Act has theoretically been called 
into question, and at the back of my, mind is the 
fact thateifvitnever got.to,.court and, the,court 
were to agree with the constitutionality of the 
Canada Water re and to base it on the "neace, 
order and a sovernment"” clause, whether that 
would not have a greater deleterious effect on 
provincial pvowers or would represent such a 


tremendous increase in federal powers. 
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MA STHATCHERSSe MmrotChairmarn sy! Pato axtot 
think it can be emphasized too much that environ- 
mental rianabentai’ and nollution danger are 
secondary effects of aimost all of man's activities, 
and I think it is essential that this be in the 
backs of our minds; and that if special pvowers are 
to be built into the constitution to decide this, 
the ramifications are immense and we cannot deal 
with this lightly. 

I mentioned earlier that dettendis: but’ 
developing awareness and the scientific wee Lips 
is slowly coming along, but we have not all the 
information that we can have within a few years. 

I believe we have to try to find a develoning 
solution rather than an immediate solution to — 
this question. 

In the meantime, I believe that ays 
‘room within the existing constitution for both 
levels of government to play an active role in 
kane and to encourage the development of scientific 
solutions to these problems. 

The fegeral rovernment verhaps has the 
most difficult ‘one’. Some of its arguments have 
looked a little specious. For “netance > they have 
said that because sitet have, as I think Mr. 
Lederman mentioned, a responsibility for fisheries 
and fish are more sensitive to pollution than 
neople; therefore all the pollution standards 


have to be based on the most sensitive form cf 
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fish and the fish are more important than people. 
It becomes’ rather ridiculous. 

It is equally ridiculous to take the view, 
as they have, that the federal role in water 
‘transport, in navigation, gives it a role in this: 
because I have never seen anybody who suggests 
really that it is more Gifficult to float a boat 
on dirty water than clean water. 

So they have had some agLifricuity in 
maintaining some response to public demand; but I 
believe that with cooperation and willingness to 
work within the present constitution, and being 
aware that our understanding of the problem is 
developing and that there will be an opvortunity 
to review this at some later point, we should be 
simpnly slow in trying to find a one-shot solution 
to this problem. 

PROFESSOR MEISEL: There is an aspect 
here that is eee Similar to the thing that 
Tom Symons mentioned about etnvarteny in a way. 

Is there a threat to the kind of national standard 
in this, in that some provinces may be more 
rapacious than others and therefore willing to make 
agreements with industries that would lead to 
pollution that then offends neighbouring provinces 
orethecfulure? 

PROFESSOR CREIGHTON: Precisely as 
‘Indicated, sure. 


PROFESSOR McWHINNEY: There is no question 


7 : : al is 
ay ay x, 5 a 
he - *¢ ws . 


oo i - 


-_ oa 7 7 : ; 
-~ FR : = ave 4 
| 7 roe ’ 7 df: J fe * ‘on a : i if - at on 


a 


_ | | sauotuotht+ sadiat 28mooe 


. ywetvy ed? ested ot suotwothit yilsups ef 3f. » ‘p 
t 


note" at slot fsrebst ahs tant -ovad 


| ae -* 
nebdt at efor 5 st eevity .aotisautven nt ,oror aS" < + 


io > bi 
atasunue onw vbodyns fesse tevern over 'T enueoed =~ 


tsod s deolt of tiuottIEB onom at 31 sede yfleet - 


.7TStew npefo cendt setew yorthb) no . 
ay 
ie a mt vilustttis amor bed sved werd o2 iy, 
7 
: T wud ;Snsmeb otiduq of stnoqest smtoe noitnissaism 
ot gescaniiftw oan nolttsaresdaooo dttw ged? evetisd 
; 
| nated bas .noltudisenos taseetq Ssdt abddiw aAaow 
| 
ei maidorq edd to malbostarehay tne Seas SaBwae 
vyitousstocio as sd [fiw stest tadd bas antqofleveb 
Ofuods ow ,cateq tetal smoe de eldd wetyves eg 
Noltufos tode-ono 5s bohlt ot anivsd af woke viomte 
~webtdorg ekas og 
tosoes ag at asd -IH2TaM flozeziors | 
; tet entety oft od asftorks Janwamos af dads ered 


-y8W 5 at ,nok?sov5s guoda bsnaotonem aoesty2) moT 
Oisbnste Isnottsn to Satlt sds of testadd 2 staeds st 
stom sd user esonivotq emoa gaat nt yetd? nt 

99 aoii{itIn stole ted? boas) ersdto neds auolosqst. 

ov bsel SLvow tsi? soinveubrt Addy adnmeonya 
esontvora antivodinten wbastto nerd. sede motsulfog = 

Town sot ottiins i | 


nan! : ) 


264 visetases9 :HOTHOISAD sozestord “15 


. Stun e begs I che a 8 


a 
“<= 


“Noftesup om et etedT YaMMTHWoM AORBaTORS | 


Pe ¥ 


| ee ee S aitis - 


12 


in the United States that the severe New York 
standards and the greater -~ what would one call 
it? -- involvement of the Federal Justice officials 
in the plights of New York and the Hudson River 

is having already an adverse effect on expansion 
in New York Sti.te. So you get this issue of 
balancing interests in environmental management 
versus investment. _ It could arise in Canada that 
an industriallv under-developed province -- 
conceivably Prince Edward Island -- might be 
prepared not to have controls and to encourage 
investment, or Ge ears example, which wants 
investment more badly than any other. 

PROFESSOR MEISEL: If that is the case, 
can we do something about it within the present --- 

PROFESSOR McWHINNEY: I think the. point 
Bill was making in stressing cooverative federalism 
was the facultative approach using existing 
powers by voluntary acceptance of common standards. 
If that. fails, ithen.you.may. have.to escalate into 
the issue of paramountcy, but do not apvroach 
paramountcy and the new federal power as an 
a priori step in advance. 

PROFESSOR MEISEL: Yes, but it seems to 
me that if,.say, Ontario and the federal government 
are good boys and they want to do something they 
can within the existing arrangement, they can 
do. nothing, to, prevent Quebec, say. or Alberta.or 


whoever going ahead and doing things which would 
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impair some kind of Canadian standard, if vou like. 

PROFESSOR McWHINNEY: If they are purely 
intra-provincial and Quebec does it, I assume that 
is one of the interests that the Quebec voters have 
at their regular elections, if they are purely 
intra-provincial. If they are inter-provincial, 

I would suggest the existing powers would cover the 
situation. 

| PROFESSOR LEDERMAN: Mr. Chairman, there 
is something here quite inseparable from federalism. 
As lone as you have a federal constitution, this 
kind of problem of differential is soenetes Jere 
you. iw'ts with us now in the tax field, Ena he 
are not proposing to re-write the tax powers ieee ee 
it is possible for the Quebec Government to give 
preater tax cor.cessions to industry in the realm 
Of provincial taxation than the Ontario Government 
Le Wiellane CO. gp. ve. 

The whole burden of taxation, the whole 
burden of social services, anything you want to name, 
can cause these differentials, nou Just the cost 
of pollution abatement. Pollution abatement, too, 
yes, but again, ifjyou want a federal constitution 
there is no escape from Tile: Kind Of -Cnilnges 

PROFESSOR McWHINNEY: Even in housing, 
bad housing of the old and the grandeur of the 
ExXpo"s#: that te (2 think bali iseright) never the 
surely community choices than any province may 


properly make, so long as it is concentrated 
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intra-provincially. 

PROFESSOR MEISEL: Kes 5 but. df. the 
consequences affect the rest of the neighbouring 
provinces --- 

PROFESSOR McWHINNEY: Then you do get 
into existing constitutional powers, in my view, 
the Gets tae of contro. 

PROFFSSCOR LEDERMAN: But federalism 
exists to prevent, differentials between internal 
areas to some extent: but to other extents you 
do not want differentials, you want common standards, 
and you are always at the game of balancing re 
two things. 

I agree it would be a bad thing if 
Quebec had much lower pollution abatement standards 
and much less costly standards for industry than 
we had in Ontario, but I do not see the solution 
in these three pages. that is all. 

PROFESSOR CREIGHTON: You were saying 
earlier that so far as water is concerned the 
federal government is <lready empowered to do all 
that is necessary in all probability. Through 
what --- 

PROFESSOR LEDERMAN: It has a freat 
deal of power because of the fisheries power. 

PROFESSOR CREIGHTON: But what about the 
criticism of the Water eee because it is imnlied 
that its validity might be doubtful? Do you 


know why? 
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MR. DICK: May I interject at this 
time? .On the original bill that introduced the 
Canada Water Act, we had many expressed concerns 
about the constitutional validity of some of the 
provisions of the Act and the manner in which it is 
going. Then as a result of the meetings we had 
in Ottawa many of our objections were modified or 
erased completely. 

I‘am not sure, John, ‘how vou feel, but 
at the present time I am not sure that puenesiada 
Water’ Act ». ‘as it ‘stands’, Ws ‘not’ an effective niece 
of legislation giving the federal government a_ 
participation within its odtivtatutieral efeye 
but leaving the provinces in a better sehr x 

MR. THATCHER: I think it is probably 
constitutional inasmuch as its main provisions 
require ‘that ‘the provinces: be involved in poing 
into it on a partnership basis atte entirely 
voluntarily. | 

There is a provision for the federal 
government to override the provinces if the 
provinces do not act, and I am not sure that that 
will stand up if it is OWN lene ean It!) may or. may 
TOT. (bes, 

The degree to which it will be used is 
very: uncertain There has been no money budgeted 
ib do anythine whatever really under that statute 
so far, and the definition of what constitutes 


national interest has been left in abeyance. So 
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that they have a statute which it is substantially, 
I think, within the powers of the federal rovernment 
to enact, with the exception of one provision, but 
the degree to which it will be used and the 
involvement of Canada in water management remains 
uncertain. At the present time Canada is not 

very much involved in water management as a resource 
from coast to coast. 

PROFESSOR CONWAY: Mr Chairmanjve I would 
like to ask Mr. Thatcher if there is any agency 
either at the federal or provincial level which is 
actually collecting data on this matter. 

MR. THATCHER: Yes, indeed. The | 
federal government has established the aes Centre 
for Inland Waters at Burlington and had, staffed it 
with a considerable number of scientists, and doing 
a great deal of direct research in this way. It 
also has its fisheries research people who are doing 
aishot vofiwork,. andjit the, funding research iat; ithe 
uniwersitdes:; and dhthink d tits: playing a very 
significant ait in data-gathering:; but it is a 
problem of tremendous dimensions, and a great deal 
of the information that all the people in this 
field are retting is coming in through, you might 
say. ee ant sources. We are getting a 
great deal from the United States and Furope in 
addition to what is being done in our own country. 

PROFESSOR CONWAY: What about other 


forms):of,.pollution jlike .the Eddy Match plant or 
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aowh here at the end of the lake? 
MR& + THATCHER’ The federal hincetese 
Mr. Davis, has indicated recently that he does 
propose to introduce a clean-~air bill, and that 
there will be :.ome federal involvement in air 
Sorkutions We have a meeting scheduledfor about 
the end of this month, and so far we have very 
little information concerning his intentions. 
I presume that it is bimider in nature to the 
Canada Water Act, but I have no details yet 
However, there is some involvement ofthe 
federal government being envisaged in this. 
There are some considerable atrricilties,; 
and the one you mentioned of smell is a good i 
example, because we have no instruments for 
measuring smell. When I say "we" T mean the human 
race has no instrument for measuring smell -- other 
than noses, and noses do not always report the 
same findings. So that in trying to deal with 
what constitutes smell and some other air 
pollution problems, we have some difficulty there. 
PROFESSOR CONWAY: And the automobile 
exhaust which is so important in the smog element. 
MRO PHATCHER There is no particular 
technical aurrréuty with automobile exhaust. 
I think it is more a systems management difficulty. 
We cannot entirely eliminate carbon monoxide from 
the internal combustion engine, so the question 


of whether we continue with the internal combustion 
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engine is really what is involved in that question, 
and we have relied on it so heavily to the present 
time that it uhdoubtedly would take some time to 
come up with a solution to that. 

PROFESSOR CONWAY: I saw in the New 
York Times yesterday the story that the Bre al@thnrough 
had actually been made. 

PROFESSOR McWHINNEY: The break-through 
has been made with get aircraft. if yow notice, 
vhe® oie aircraft. the airport at Chicago now has 
faculty provisions and the new jets, the 707's a 
TAT's tin have filters applied and it 1s quite | 
noticeable that there is no exhaust on take-off 
or landing. 

MR. THATCHER: Visitle. 

PROFESSOR McWHINNEY: No observable, 
no visible. : hope that eliminates 90 per cent. 
Does it not? 

MR. THATCHER’ Not really. 

PROFESSOR McWHINNEY: EFow much does it? 
Does it take the colour out? 

MR./THATCHER: Vistblewisvene carbon 
in the carbon state, and you can eliminate that, 
but there are copious quantities of carbon 
monoxide being discharged, carbon monoxide being 
an invisible, tasteless, odourless gas. 

PROFESSOR McWHINNEY: So all it does 
is take off ‘the -eolour. 


MR. THATCHER: PyatleLre “Prene . 
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PROFESSOR McWHINNEY: It is psychological. 

MR. RE Mat “1s PiLent. 

MR. GREATHED : You know where the yellow 
went. 

MR. THATCHER j We have done testing at 
the airports with the federal people on the jet 
eirere, > emissions, and the speed of the jet and 
the height at which the emissions eae place and 
the quantity, are such that they are almost | 
undetectable at the ground. 

this is one of the features of air 
pollution, that with the natural dispersion of 
mases and the very gradual fall-out of finely 
suspended particles, nothing stays up in the 
apeehs bik very long: but we are only dealing 
with a rere of time following the 
emission. Otherwise we would not be able to 
breathe, because every volcano and every popest 
fire would fill the atmosphere with vollution. 

PROFESSOR McWHINNEY: This new 
federal office tha: Robert Shaw is going to head, 
will presumably pool all federal aspects of 
environmental control, will it not, or who is 
handling it now? oe 1t- the Privy Council Ofpice 
or Fisheries, or what? 

PROFESSOR LEDERMAN: You are suggesting 
they have a new department. 

MR. THATCHER: New department, and 


the statute provides for that department to assume 
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all responsibility in matters for which Parliament 
is responsible, excluding, Ss l- Pecar. 12 any 
matters which have been given to another department . 
by statute. | 

This subject is very difficult to Det eee 
from other of both man's activities and government 's 
activities, and in fact I don't know that it can be, 

so that there is elways this overlap Aieeet ont 

| Did I answer your last question, sir? 

PROFESSOR LEDERMAN: Itnink botn Dr. 
Brady's point and Mr. rieeener point are crucial 
here -- the research element. Until we know more, 
one has to move cautiously about powers, and it is 
no use trying to do things about powers now that we 
might be prepared to deal with when we know ten 
times as much, in the seientific sense, about 
pollutants. One of the most important things 
that government can do at this stage 28° to ‘Tund 
research and plan researich; 

PROFESSOR MEISEL: Which level of 
government? 

| PROFESSOR LEDERMAN: Governments, both 

levels, by agreement. 

MR. STEVENSON: Mr. Chairman, I think 
there is a fair degree of consensus around the 
table on the problems of federal approach or any 
situation of st Pact a separate head in the 
constitution: but, just hypothetically, if you did 


have a head, is there any word that you know of that 
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is less weazly than ‘sienitT i cant "2? LouLs.18 eoing 
to come up. It is coming up in the federal 
proposals on capital markets and a whole series of 
areas, where their approach is: "If there are 
significant inter--provincial facts or mixed facts, 
the federal government has perhaps paramountcy. in a 
concurrent field.” 

PROFESSOR McWHINNEY: I know of no more 
weazly word than "environmental control" frankly. 

It worries me to see a blanket power neeenieted 
Sa Or Or1.. Ag think every exercise in the refinement 
of it is a little superfluous unless one Seer 
the OPI On of such a power with paramountcy attached. 

PROFESSOR BRADY: "Environment" is 
everything. 

PROFESSOR McWHINNEY: Environment is 
everything, and this relationshiv to industry is 
the crucial one now in the States where some states 
oe moved into this field and others have not. 

So I would be very wary about agreeing to the 

power until I have had the problems spelled out 

and had the demonstration that existing powers, 

and the cooperation that the federal system implies, 
are inadequate to solve it. 

It is not a matter of doing nothing 
until the problems are spelled out, because I think 
we do have very ample powers, and I think the 
precaution is very well warranted. It,really is 


everything, environmental control, and if anything 
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is going to reverse your federal balance it 
could be done here. 

PROFESSOR LEDERMAN: Mind you, the word 
"significant" or "substantial" or any other 
synonym, that kind of a judgment frequently has to 
be made in the federal system. 

_ PROFESSOR McWHINNEY: Yes. 

PROFESSOR LEDERMAN: You don't either 
make it go away by eliminating words like that, 
or cause it by putting in words like that. That 
kind of a judgement often has to be made in the 
courts or by parliamentary draftsmen, or by 
officials, butr Z would be more worried about what 
1t 1s tasked on to than the word itself. | 

MRa DICK: I was just going to add 
after what Bill and Ted had said, that "significant" 
is one of the most weazly words of all. To my 
mind, national interest regardless of environment, 
you have to get into that area. If vou are going 
to get into this type of thing at all, it has to 
be removed from environment; it has to be removed 
from a single word such as "Significant" or 
"wneasonable” and it has to get down to something 
of the nature of national interest as distinct 
from this: because I have great fear (and I 
appreciated when Tom raised the question 48 a 
layman, very learnedly) about leaving a matter 
like this for the Courts. How could it help but 


remind me of the inconsistencies in the law you 
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find everywhere, but it is like the Englishman who 
is at the same time defendant in an action for 
annulment on the part of his wife, in respect to 
the annulment of the marriage for incapacity, and 
at the same time the defendant in an action for a 
paternity matter with respect to the upstairs maid, 
and he 1bab both actions: (Laughter) In the eyes 
of the English law, that is quite reasonable. ° I 
am sorry to interject my lack of faith in the 
Courts. 

THE CHAIRMAN: It sounds to me - if he 
was a three-time loser. 

PROFESSOR McWHINNEY: I also think that 
the positting or the test of conflict on terms such 
as the word "significant", weazly word aqsiet dis, 
also excludes the normal tests which are part of 
the federal structure in paramountcy in federal 
systems, which go, among other things, to reasonableness 
of the action, good faith of the action, mode of 
the stat Seth 4 These Cviittess are concepts of federal 
comity. néy example, if one government, just to 
grab power, went into a field, it might normally 
have trouble with the Courts; but the moment you 
talk about "significant effects” it seems to me 
that when you make that your test you take out of 
whens Hdavabhontuiéee other elements of good faith 
awaioh are ehucdiniese federal comity, to cooperative 

federalism. 
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would rather have, if we are thinking of weazly 
venue a term like "national interest" than that, 
but I don't like that. 

MRS POSEN” The technical reason for 
using "Significant" was that any air and water 
pollution has some inter-provincial, international 
effect, because air and water move, and they felt 
that if they did not qualify it somehow anything 
could possibly --- 

PROFESSOR McWHINNEY: If you want to 
keep it international, you can make it something 
like "where the pverformance of Canada's international 
obligations are involved", or something of that sort. 

PROFESSOR LEDERMAN: I would think the 
phrases that are used now in connection with the 
general power, as Lord Watson said, in matters 
which achieve such dimensions as to affect the 
body politic of the Dominion as a whole -- or by 
Tom Symons who I think was saying the same thing -- 
Peters of inherently national interest and 
importance. eases are stronger phrases and more 
| descriptive than; a word like "significant". 

MR. STEVENSON: Exactly. 

PROFESSOR LEDERMAN: Those are not 
merely emergency powers, and they are not doing 
what Haldane did to the general power, but they 
are saying there must be a real necessity for 


national standards before you invoke the general 


power -- something that you cannot do effectively 
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province by province. 

PROFESSOR CONWAY: Mr. Chairman, from 
what has been said, it seems to me the most | 
important thing 1s not the constitutional one but 
that we should Hie speedy and specific investigation 
of the problem on che federal level. I say the 
federal level because I am pretty sure that if, 
say, the McMillan Bloedel plant at Powell River, 
British Columbia, is a serious cause of pollution, 
the British Columbia authorities are not going to 
bring it up; and before discussing the 
constitutional. legal aspects of the problem, we 
really need, aid need quickly, a lot of very 
specific information. 

Every time I drive to Niagara Falls, I 
see on the right this terrific, ghastly -- 1s it 
Hamilton? 

--- (Laughter) 

MR. GREATHED: Garbage. 

THE CHAIRMAN: There is such a place. 

PROFESSOR CONWAY: That is obviously 
a cause of polluting the air for miles around. 

PROFESSOR CREIGHTON: The Steel 
Company of Canada. | 

PROFESSOR CONWAY: Exactly, and that 
is the kind of information we want. 

MR. GREATHED: That is the area that 
Mr. Thatcher's minister represents. 


THE CHAIRMAN: Ed, do you think you have 
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the in-put and ae advice now that is necessary 
for you to carry this forward? 

MR. GREATHED: Very much so. 

PROFESSOR McWHINNEY: Do cite Lord 
Watson and Lord Simon. LG think, Bid) ts right. to 
refer us back to quite specific and well accepted 
constitutional tests which, of course, federal 
officials must be aware of or should be aware of. 

THE CHAIRMAN: Can I count on you, 
Rendell, to bring out those eminent sources? 

MR. DICK: I am more the Englishman 
type of analysis. I rely upon my leader. 

THE CHAIRMAN: If we have been over 
this in a satisfactory manner, I would think this 
would be a good point to break for lunch. Then 
we can devote our time in the afternoon to the 
next item which we are starting from scratch -- 


constitutional amendment procedures. It is now 


twenty to one. Could we resume at one-thirty. 
{ 
MR. DICK: Mr. Chairman, may I express 


my regret singularly, not for having to leave on 

the constitutional amendment, but I made arrangements 
some time ago to devote my afternoon, with some 

other men, to the determination of the cause of 
action of the province against the polluters of 
the,.St.. Clair Riven; , which brings me from .the 
beautiful ethereal down to the hard practicality 

of how we sue them. So, Lf .1 maybe excused 


this afternoon. 
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-~-~ Luncheon recess. 

THE CHAIRMAN: In the September Prime 
Ministers' conference, one or two Premiers, 
including the Premier of Ontario, suggested that an 
item of nigher priority should be the matter of 
amendment procedure; that we should not wait 
to that day when everything was set for amendment 
without figuring but how it was to be done. 
Consequently the constitutional amendment 
procedure is on the agenda for beginning of |. 
consideration at the next meeting and, in 
particular, we will be looking at it aerate 
C.C.0O. meeting next week. 

To prepare the way for that, we have 
made a beginning on assembling some preliminary 
ideas and considerations within the government, 
which we would now like to review here and begin 
the process here of building up some possible 
position for Ontario. 

Ed, would you like to introduce the 
work that we have to discuss today. 

MR. GREATHED: Fine, Mr. Chairman. I 
would just like to check first that everybody has 
the paper entitled "Canada and the Amendment 
Process" dated December 1970. That is fine. 

A gremlin of rather large proportions got into 
our typewriters on this particular paper. As a 
result there were a rather large number of 


admittedly small errors, but ones which perhaps 
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somewhat impede the reading of the paper. = 
would just like to have that distributed now. 
‘They are not errors of g:*eat substance. We did 
think of preparing another draft, but we thought 
most members probably already have their copies 
marked up. This was unfortunate, and I apologize 
for these errors, but somehow ene¥ got there. 

The idea of the draft, as the Chairman 
has indicated, is that it was done following the 
September conference in which there was a fair 
consensus that this subject should be looked at 
once again. I think the idea of our draft paper 
was that next week we might possibly present a 
version of it to the Continuing Committee of 
Officials, who in turn will have what we hope will 
be & fairly full discussion of the subject, and 
then we will all have the opportunity to go back 
to our respectiye governments and convey the 
impressions and:the main tenor of the discussion 
which took place amongst the officials, prior to 
their meeting on February 10th. 

I would just mention, Mr. Chairman, 
several brief points. If any member would like 
to give us his copy, if he has any notes on it 
that he thinks we should take into account in the 
next few days, we would appreciate having that. 

I think our concern this afternoon is 
with the substance of the paper itself. ae ag 


propose, Mr. Chairman, if the Committee has no 
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particular objections, that we could start with 
the part, say on patriation on page 18 of the 
draft, unless members have some particular 
reservations or vette: td make on the first 
couple of sections which, as you know, are 
essentially historical ones. 

THE CHAIRMAN: Does anyone wish to deal 
with anything in the first two chapters, which are 
only background and historical material -- either 
lawyers or historians? 

PROFESSOR McWHINNEY: The issue of the. 
authority for the revising or amending formulas, - 
is something really, I suppose, we have to accept 
as already decided. I mean, it raises interesting 
questions of methodology, whether you shouldn't 
try and ay some agreement on fundamentals of your 
constitution before you worry about amending © 
procedure, or whether to focus on the amending 
procedure does not in effect mean you have given 
up hope of eabtumg fundamental He taunen of your 
constitution. I think these are interesting 
questions, and they came up, if you remember, as 
the paper rightly points out, during the Premier 
Lesage's discussion, Fulton-Favreau. 

It is now Ontario policy and the 
Continuing Committee of Officials policy, to press 
revising or amending machinery as a top priority. 

MR. GREATHED: Iethinks MryvtChairman, 


in answer to Ted's comment, there has been 
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discussion on the alternatives to doing this (I 
don't think there is any secret about that) but 
I think certainly the Prime Minister of Ontario 
came down on the side on the course that we are 
proceeding on now. 

Shortly after the September conference, 
we did distribute to members of the Committee 
three papers that Mr. Robarts released at the time 
of the conference, and the one entitled "The 
Constitutional Review awaaway" I think very clearly 
sets out his view that this matter should now be 
tackled; that we had had a fair crack at some 
of the aspects of the distribution of powers, and 
that it was his view that the conference should 
assigen immediate and high priority to seeing if 
we could get drbasheemerte on amending procedures. 
I think by that he was thinking both of the 
question of patriation and the question of the 
formula itself. Also he did mention specifically 
there the consideration of the delegation of 
legislative powers. 

| I think he made these statements -- 
Mr. Chairman, you can correct me here -- I think 
he made the statement then and his thinking since 
then has been, that he is not wedded to one 
particular way Tee: this or another, but he 
thinks that the logic of the process if that we 
really must come to grips with this particular 


problem. I think that 1s really the answer and 
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that is the basis on which we went ahead with 
this paper. 

PROFESSOR McWHINNEY: Fine. 2 think 
that settles my points. 

PROFESSOR CREIGHTON: E-Mmustsaygir, 
Chairman, cynically, the thought suggested itself 
to me that since you were making no progress with 
the revision of the constitution we may as well 
decide on an amending formula. | 

| PROFESSOR McWHINNEY: One might make no 
progress without either. 

MR. GREATHED:* 1 do not: think Mr. 
Robarts, in his statemen® in September, as I recall 
it, I do not think he thought that no progress had 
been made in that constitutional review; but I 
think he thought that if much of the results were 
to be brought to some fruition and to be translated 
into something tangible, that we had to have some 
kind of an agreement on this whole question 
surrounding amending procedures. 

PROFESSOR LEDERMAN: Actually, in the 
whole process of constitutional review in recent 
years, this was a near miss. We were within one 
province's consent of succeeding. 

MR. GREATHED: That 26 CL shy. 

PROFESSOR LEDERMAN: So I do not think 
one need to be too discouraged. 

PROFESSOR McWHINNEY: You mean amending 
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PROFESSOR LEDERMAN: Yes, it was very 
close in 1964. 

PROFESSOR McWHINNEY: The unholy 
alliance. The people that present this paper make 
that clear. 

PROFESSOR LEDERMAN: It was a near thing, 
and Mr. Lesage at first consented. 

PROFESSOR CREIGHTON: Yes, he did. 

PROFESSOR McWHINNEY: Yes, the only 
reason he withdrew was. as you know, that the 
nationalists got on his back and he had to give 
way, but he Raa agreed. 

PROFESSOR LEDERMAN: If we are going to 
discuss the question of patriation ~-- are we going 
to move on to that, Mr. Chairman? 

THE CHAIRMAN: If we are ready to move 
from any questions of background or organization, 
we can come directly. I think, to page 18. 

PROFESSOR LEDERMAN: I have what I think 
is a very fundamental and important point to make 
about patriation, and I will be as brief as I can. 
The position that is taken here is, I think, a 
correct one, that vou cannot separate patriation 
from the amending formula, the terms on which you 
patriate. I base this on the conviction that it 
is a requirement of the rule of law, a requirement 
of legitimate change, that where in a constitution 
you have a method of legitimate change, as you have 


in our constitution at the moment, when you want 
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to change to another methdéd of altering the 
fundamentals of the const:.tution, especially anv 
entrenched parts of it, you must use the old 
procedure one or time to institute the new 
procedure. I developed this theme with great 
care in that paper that is published in the first 
Volume of the Ontario papers. You must use the 


old procedure one last time to institute the 


new procedure. There is no other legitimate 
way. The only otier ways of doing it are 
revolutionary. It may be a peaceful revolution 


and all the rest of it, and blood does not have to 
flow in the streets, but there is no legitimate 
way of instituting the new procedure except to use 
the old procedure one last time. That means 
soing to London with the joint address and the 
provincial consent, one last time. 

I notice there is some serious 
discussion apparently of asking the United Kingdom 
for a simple renunciation, in which they just 
wash their hands of the British North America 
Act and repeal sections 7 or 8, which arethe 
British North America Act sections and leave us 
to it. 

In mv view -- and I don't think this 
is too strong a way to put it -- that would be an 
invitation to revolution in this country, because 
the legal and constitutional position in which 


that would put us, I would think, would be this: 
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that we would have the British North America Act 
as 1t stands at present as our basic law, without 
any legitimate method of changing it. There would 
be no legitimate way. Parliament of Canada could 
reduce the noubes of the provinces or change the 
powers of the »rovinces, and no legitimate way the 
provinces could alter the position of the 
Parliament of Canada. Because, remember, the 
existing Act -- on this assumption that the United 
Kingdom has washed its hands of it -- the existing 
Act says: "The Parliament of Canada can amend. 
the constitution oF Canada except for the 
legislative powers of provinces", and so on. 
The existing Act says that the provinces can 
amend the constitution of the provinces -- not of 
Canada but of the provinces -- except for the 
office of the Lieutenant Governor, and you would 
be locked into and dead-locked into that position. 

The: only way out of that is revolutionary, 
and you will get cries of popular sovereignty 
and conventions or some Kinidvall over the country; 
and the danger of that is, well, we would be then 
into the Rhodesian situation of U.D.I. -- 
unilateral declaration of independence, a 
revolutionary declaration of independence. The 
Rhodesian affair was the first one since 1776. 

I think that violates our whole position 
of peaceful change in this country and of 


leritimate change» Secondly, it is verv very 
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dangerous, because if you invite a popular 
sovereignty reaction to constitutional change at 
the federal level, you brovide a precedent for it 
at the provincial level, and loud and clear you 
will get it from the separatists in Quebec: "If 
you can, as the result of the popular will, simply 
call a convention in Canada to re-write the 
constitution, we can séoniaewe in Quebec to separate 
from Canada." You have no answer to that, unless 
you stay with ‘he legitimate procedures. 

So I think this is terribly fundamental, 
terribly important; and you are inviting 
incalculable trouble if you do not go to the United 
Kingdom one last time and use the existing 
procedure one last time, and get a new procedure 
outtoé £6) That e legitimate, and something 
which neither the senad Parliament nor the 
provincial legislatures can monkey dae their 
own account, and which no self-appointed popular 
convention can monkey with on its own account. 

What you are going to get, if you 
follow this proposal at the bottom of page 19, 
is a series of self-appointed popular conventions. 
and all kinds, of groups will be claiming to be 
the voice of the popular will. 

PROFESSOR CREIGHTON: The paper puts 
this forward, Mr. Chairman, only to reject it. 

PROFESSOR LEDERMAN: Yes. 


PROFESSOR CREIGHTON: Your view is that 
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it should not have been put forward or suggested 
at all; it should be rejected. 

PROFESSOR LEDERMAN: I am so frightened 
to see it at. allamtrany form, that DPowant to make 
doubly sure that nobody is going to buy it. 

MR. GREATHED: Mr. Chairman, to comment 
on what Professor Lederman said and what Professor 
Creighton particularly has just said, I think it 
is the view of the Government here that the most 
helpful thing to do at this stage, particularly 
given the long and tortured history of this whole 
problem, is to put forward as many ideas as 
possible on the table, and to see if out of the 
consideration of those iddas some fresh technique 
can be devised which we can then, of course, use 
if the politicians agree. L do Nnotsthinkpeagain; 
the ah abate Hanae Ontario is wedded to any one a 
these ee ae but it would like to see as many 
different suggestions put forward. 

I acknowledge Professor Lederman's 
point, which gives me pause for an awful lot of 
thought, and I would like to hear some discussion 
of this. Even mention of this, he would reject, 

but I think the idea was to get the ideas just 
on paper. 

PROFESSOR LEDERMAN: Eedon'tsethink you 
can avoid discussing it, because the idea is waive 
put about. 


MR. GREATHED: This is my concern. 
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PROFESSOR LEDERMAN: But I hope you will 
use a large flyswatter on it every time it buzzes 
within reach of you. 

MR. GREATHED: This was really at the 
root of my question, because I was concerned that 

ist; i did not put forward the various proposals and 
or on them in some way, that they would then 
comet iniiimlastsub’ rosa. fashion. 

PROFESSOR .LEDERMAN: T am not against 
freedom of speech on this issue. 

PROFESSOR CREIGHTON: Let the others 
have freedom of speech. But I mean, we can trust 
the honour and sense of fair play of Parliament, 
we can trust the honour and sense of fair play of 
the provincial legislatures in this matter. 

PROFESSOR LEDERMAN: My point goes even 
further than that, Domaid. Parliament has no 
power to be honourable about; neither have the 
provincial legislatures. 

PROFESSOR CREIGHTON: No, they have 
only their own powers. 

PROFESSOR LEDERMAN: You have a deadlock. 

PROFESSOR McWHINNEY: There are two 
issues. One tis you are postulating the necessity | 
for ae oinvatibt ens a juridical question to the 
pre-existing Peper ere ee arrangement as to 
change before you constitutionally would have a 
new constitution. Secondly, you are raising 


what might be called really a policy type objection 
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that under this indirect so-called patriation (I 
think, by the way, I prefer "repatriation’):; 

under this direct patriation system there would be 
the danger then of simply the federal Parliament 
legislating whatever type of constitution they 
Tenveac 

PROFESSOR LEDERMAN: | Some people seem 
to think that if you get a simple Westminster 
renunciation, that gives all power to the federal 
Parliament even to make any change whatever in the 
pene inueiehs arllhe vedebe thatene aodenadewhink 
that is so; I don't think simple renunciation 
would have that e!’fect. 

PROFESSOR McWHINNEY: There is, of 
course, the third type of possibility of 
repatriation which has been mentioned ‘and goes back 
twenty years. Youswidlifindnan eandterr-- a 
middle Frank Scott article (I have just remembered 
he is now among the ancient and the venerables); 

a middle Frank Scott position that it could be 

done as an exercise of constituent powers ae 

by establishing a new grundnorm. The establishment 
of the grundnorm is not a constitutional issue; 

it 1s an issue in fete thbeania there will be nothing 

to stop the Canadian constituent assembly or 

some other body, simply postulating the new 
constitutional route. This: is; Lethink; the: sort 
of opinion that you have been referring to as 


being bruited about. This does exist as a 
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possibility. 

I take it the interest of the Province 
of Ontario would be against accepting this or the 
second method, because this might mean a 
constituent power without fuarantee that the 
Province of Ontario itse:.f would hep enie participate 
indits 

PROFESSOR LEDERMAN: This business of 
making a new grundnorm, you are really saying what 
I said that you are at large with an aeaest to the 
povular will. Who speaks for the popular will 
in these circumstances? How do you compose a 
convention and so on? 

A revolution can go on that way, but my 
point is that that is revolutionary change, and if 
you want to invite revolutionary change this is the 
way to do it. § Maybe it would come off 
peacefully; maybe it wouldn't. 

PROFESSOR McWHINNEY: In the end the 
establishment of the grundnorm was an issue of 
fact which turns on power and may, as in the case 
of Rhodesia, simply depend on waiting for a change 
of government in Great Britain which, of course, 
has occurred; but it has been suggested as a way, 
and there is respectable opinion, in well-heeled 
financial terms, in favour of it. I think there 
would be dangers, iso uBEN that it would provide 
no guarantee of proper varticipation of Ontario 


in the exercise of the establishment of the grundnorm; 
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so that presumably Ontario's interests are best 
maintained by conformity, by a change or repatriation 
made conformably to the pre-existing constitutional 
arrangements Cor change. This is the first choice 
put out in this position paper. 

PROFESSOR LEDERMAN: The theoretical 
underpinning in great detail for the position I am 
taking, is in the first hundred pages of the 
McRuer Report, Volume 4, on the Bill of Rights 
section, that supremacy on which — rule of law 
depends, lies in the accepted basic principles 
and procedures of your organized Sonndth een and we 
know what these are now. If we are going to 
depart from them, let us not kid ourselves -- 
that is a revolutionary act. It might come off 
peacefully, and all the vest of it. 

PROFESSOR McWHINNEY: It is only legal 
Pit “Succeed s+. 

PROFESSOR LEDERMAN: If you have a 
constitution, as you have in a good many countries 
that are dictatorships, where there is no 
legitimate method of change provided, then of 
course if you want change it is revolution or 
Meeting: but we ~— not. in that position. It 
is not the British-American tradition; it is not 
the British-North American tradition. 

PROFESSOR McWHINNEY: Toms Mies L686’, 
anyway. 


PROFESSOR LEDERMAN: No. 
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MR. POSEN: In listening to this, I 
wondered perhaps if we had misinterpreted what was 
being argued at the conference; if in fact what 
was being said was that we use the leritimate 
route, that there would be a Joint Address of the 
Commons and the Senate to the United Kingdom 
Parliament, asking them to put an amending 
procedure into the British North America Act and 
then renounce their right to make any further 
change; but the amending procedure being 
suggested was one where Parliament alone could 
make the changes until the federal and provincial 
governments decided on their own. 

PROFESSOR LEDERMAN: Dt hdd iM. 
Fulton's proposal on this point was that the 
United Kingdom Parliament could give the 
Parliament of Canada the power to amend their 
constitution ini any respect and then renounce. 
This is why he started talking about trusting 
Parliament. I would object to that on other. 
grounds. 

MR. POSEN: Yes, I think we have to 
look at your objections to what has been put 
down. 

PROFESSOR LEDERMAN: Some people are 
putting the idea out that a simple renunciation 
is, enough, and after that you get some kind of 
appeal to popular sovereignty in this country, 


and that is what I say is an invitation to . 
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revolution. 

PROFESSOR CREIGHTON: Surely the 
Province of Ontario should not present this even 
hypothetically. I should like to see this 
paragraph taken right out. 

PROFESSOR BRADY: JI share Professor 
Lederman's fears about this approach. Incidentally, 
this matter was discussed at the beginning of the 
discussions on an amending formula back in 1961, 
and practically all the provinces were hostile to 
such an approach. In the face of their hostility, 
Mr. Fulton very quickly, as a matter of Ao diene 
changed his attack and his approach. 

I think from the practical point of view, 
I would agree with what Professor Creighton has 
just said; and it would be much better not to. 
tnciude. it unless Ontario, in other words, was 
really interested in presenting this as a serious 
alternative. I assume that this is the kind of 
document you want to eee to the Continuing 
Committee of Officials. | 

MR. GREATHED: That is correct. 

PROFESSOR BRADY: Then I would keep it 
in simple dimensions to express, as possible, what 
the definite view of the Ontario government was 
without, as it were, opening up the other possible 
lines; because, if there are other possible lines 
to open up, they twill be raised, and you must be 


prepared to discuss them; but the practical and 
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convincing type of document, it denne to me, would 
be one that would merely explicitly indicate what 
the Ontario government believes to be the best 
procedure on this question. If it has got views, 
they should be expressed as directly and as simply 
as possible. In other words, this is not a 
seminar exercise you are entering on where all 
kinds of possibilities may be debated and argument 
go back and beer tit I think you want to express | 
as well as possible the views, let us say, here 

in Queen's Park, and you will express it, I think, 
better if you drop the kind of discussion about 
this. 

MR. POSEN: I think we can accept that. 
I guess we should come to the other discussion. 

It seemed to me that what was put forward at the 
time or the aim of the people who put forward 

this idea was that in oe form of patriation the 
amendment formula adopted in the interim until 
there was federal-provincial agreement ona formula, 
should not be rigid or inflexible, as it would be 
if for every amendment unanimous and complete 
federal-provincial agreement was required. 

The eat bia was to go to the other. 
extreme, to adopt as an interim amending formula 
that only Parliament be required to give its 
formal approval, and the suggestion was you would 
trust to Parliament or the federal government to 


consult with the provinces, and if there was strong 
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opposition to any amendment they would not proceed, 
but that it would make possible necessary amendments 
without a great deal of waiting or without giving 
any one province a veto. I guess the question was 
that policy consideration. Is that too dangerous? 

PROFESSOR LEDERMAN: My argument about 
that, or my answer; would be that whether the 
people who propose that know it or not they are 
trying to have their cake and eat it too, and they 
cant. Lf they think it through they will reatice. 
that they are taking an impossible position -- 
short of revolution, of course. 

I do not think, if you leave it out of 
the Ontario paper, that you need have any fear that 
it will not come up to be discussed. It.,bs agoing 
to come ee other quarters as sure as shooting. 

PROFESSOR McWHINNEY: JI think Alex is 
right in the general suggestion he makes. There 
is. no point in raising possibilities that clearly 
are not in the province's interest in a paper 
that is to be circulated to a1 governments. nf 
think the seenuorives you cite are pefectly 
respectable, and in a jJjurisprudential sense I am 
not worried about the revolutionary aspect. As 
I have said, it can be defended jurisprudentially, 
Dawe, spel Astwt see how it can possibly help Ontario 
or help Quebec or any of the provinces. The 
only bodies who could gain by the notion that you 


can postulate a grundnorm as an issue of fact, that 
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the constituent power is a sort of inherent right: 
the only body which can gain from this type of 
argument is the federal authority, and the 

federal authority may not anyway wish to press them. 

So I would put it simply on the basis 
that among the range of alternatives available, 
the only one, it seems to me, that clearly meets 
the province's interests, is the one of fantoeniey 
with the pre-existing -- the Austinian type of 
approach, the conformity to the pre-existing 
constitutional authority, arrangements for change; 
but under certain conditions I can well see some 
government or sovernments saying, “We can't be 
tied down by this sort of control. We will start 
afresh; we will postulate a new grundnorm and 
set up our constituent powers." I do not see how, 
under present circumstances, this would suit this 
provinces interests, or, indeed, any of the 
provinces! interests, since it is almost clear 
that the constituent authority operating in such 
a way would not take their interests into account 
very fully: 

PROFESSOR LEDERMAN: With the greatest 
respect to Professor McWhinney, I think he has got 
Kelsen and ee reversed. You are apt to 
stumble into the revolutionary system, 

I fean » «if. you believe in the Austinian theory 
of sovereignty! If you follow Kelsen, who did 


emphasize the procedures as supreme, and de- 
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personalize the sovereign ---- 

PROFESSOR McWHINNEY: But not as to the 
grundnorm. | 

PROFESSOR LEDERMAN: As to the grundnorm 
too, in my view, then you argue as I have argued. 

So apparently there is a very fundamental difference 
of opinion between us. | 

PROFESSOR McWHINNEY: He pics 
postulated though that the grundnorm was a pre- 
constitutional, extra-constitutional factor. 

PROFESSOR LEDERMAN: Not as I read it. 

PROFESSOR McWHINNEY: Perhaps you have 
read him in the English. 

PROFESSOR LEDERMAN: That may be. 

PROFESSOR BRADY: Mr. Chairman, my 
point was ~- I wonder what the Py SY echEs thinks 
about this -- I would have a somewhat simpler and 
shorter document. I think it is more likely to be 
effective. 

MR. GREATHED: We have been debating 
that internally. 

MR. STEVENSON: Mig Chairman, those that 
were up at the last meeting -- I was looking at the 
specific notes that were taken. Was it Nova 
Scotia that raised this possibility in terms of 
favouring it or just bringing it up as a 
SOReLORTLEY | 

MR. POSEN: It was raised pretty strongly, 
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but it is not clear in my own mind at this point if 
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they were willing to use what has been referred to 
as the legitimate method -- a Joint Address of the 
Senate and Commons to the United Kingdom Parliament, 
asking them to place an amendment procedure in the 
hands of Canadians. The only difference was that 
the procedure they suggested was that Parliament 
alone be allowed to amend the constitution, until 
sucn time as the federal and provincial sovernments 
can agree on a final amending procedure. 

PROFESSOR LEDERMAN: That is a 
legitimate possibility, if the provinces are willing 
to take the risk to "trust Parliament", as Mr. 
Fulton said. 

PROFESSOR BRADY: Is Mr. Robarts 
prepared to take that risk? Has he specifically 
said he would like this procedure? Because this 
was rejected by the Ontario government in 1961. 

MRerPOSEN: The indication, I think, 
from all the Prime Ministers is that they feel 
that patriation must take place and must take place 
duigh:. So the problem is that if you cannot agree 
on an amending procedure very quickly, what kind of 
interim amending procedure do yowkaccept: a very 
rigid one where you require unanimous consent of 
the federal and provincial governments, or the 
ultimate flexibility that Parliament alone is 
entrusted to make any further amendments until 
there is agreement? 


PROFESSOR BRADY: And a related question 
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is: are you really going to expedite the adoption 
of an amending formula here in Canada by this 
procedure? I suppose you can argue this back and 
forth, but: my sdiiew mount be that you are not going 
to expedite it; you will not speed the final 
adoption of the amending formula. 

MR. POSEN: By patriation or giving 
Parliament exclusive --- 

PROFESSOR BRADY: By giving Parliament 
exclusive power. I think that is a matter of 
opinion, though. 

MR. GREATHED: ds think your’ point’ Dr. 
Brady, 1s properly taken, because I do not think, 
particularly in the discussions we have had so 
far, that: any emphasis at all should be given to 
particular provincial HOWL EXORE on this round of 
discussions on this particular subject. I sense, 
and I hope I sense correctly, that within the 
conference in sept:ember the Prime Ministers and 
Premiers thepeowaritea to find some agreement on 
this, and they did not want to jeovardize any 
agreement because of past problems and so on. 

I think what hema rd seeking here -- 
and this is a fon ae: tactics and of course 
will ultimately be up to the individual governments: 
to decide -- but I think the question here was not 
really one of substance but rather "Can we get 
agreement now on this question?" If the Advisory 


Committee, and you particularly because of your past 
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involvement with the discussions on this question; 
if you could help us towards this end I think this 
would be most valuable. 

MR. STEVENSON: I wonder, Mr. Chairman, 
if there is any sense of the members. here 
whether or not patriation should be sought as a 
goal separate from an amending formula per se? 

PROFESSOR LEDERMAN: Inthink ie should, 
I think we should seek patriation, but the only way 
to do it is in conjunction with an amending 
formula. 

PROFESSOR CREIGHTON: Can't do them 
separately. 

PROFESSOR LEDERMAN: Yourcan tl really 
separate the two things. 

PROFESSOR McWHINNEY: Don't you think 
one follows logically on the other, but ape could 
be separated? It would just leave you in a bit of 
a mess. 

PROFESSOR LEDERMAN: A new formula 
is a way of doing it. 

PROFESSOR McWHINNEY: It would be a 
mess if you seb ahet aa them, but certain juridically 
they are separable. 

MR. STEVENSON: It strikes .me, that 
governments may find there is a lot of appeal in 
getting patriation, even though they cannot agree 
onwhat the new formula will be. 


MR POSEN: You could have patriation 
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with an interim amending formula. 

MR. STEVENSON: | Yes. 

MR. POSEN: I think that is what we are 
talking about -- not a final amendine formula. | 

MR. STEVENSON: Maybe unanimity. 

PROFESSOR LEDERMAN: But the interim one 
will turn out to be awfully long-lasting. 

PROFESSOR McWHINNEY: And a worse 
strait jacket than Fulton-Favreau, surely, If you 
couldn't get agreement si Fulton-Favreau, would 
you get agreement on interim unanimity? 

MR. POSEN: It just depends how much 
pressure there is from provincial governments. 

PROFESSOR McWHINNEY: Frankly, what we 
are raising, apart from its popularity, is there 
any great pressure to patriate before one has 
agreed on whether one ie new constitution or 
what. ts: in, it? Are the people rioting the streets 
about it? They are getting along pretty well 
with the existing constitution by developing new 
glosses on it, by making inter-~governmental 
cooperative arrangements, inter-provincial 
conferences, and the like? 

Notionally, I mean, it is a fine thing 
and notionally it can be separated from amending 
procedures, but I suppose politically they do go 
together because one cannot envisage any interim 
arrangements that would be acceptable. I certainly 


cannot believe unanimity would be, unless the 
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unanimity would scare, surely, some of the 
provinces. Surely it would scare Saskatchewan 
and Quebec following its papers through, the 
people who objected to Fulton-Favreau. 

PROFESSOR CREIGHTON: I think my point 
remains that they really show progress because there 
has been none otherwise, or’ very little. 

MR. STEVENSON: This is the way I think 
it might easily become separated. 

PROFESSOR LEDERMAN: There are great 
perils in allowing it to be sehathte dnl 

PROFESSOR McWHINNEY: The “peritl is the 
strait jacket, that you have got it ae 24 there 
is nothing you can do about it except go back to 


the British Parliament and say: "We have made a 


mistake. Reverse what you have done." 
PROFESSOR CREIGHTON: MPUb us acer «unl 
the old colonial position again. Give us a 


new constitution." 

PROFESSOR LEDERMAN:  Pre-grundnormize 
your grundnorm in a de-revolutionary. way. 

MR. STEVENSON: wo much ror tne Lire, 
two paragraphs on page 18 and 19. 

THE CHAIRMAN: Any other comments? 
I wish someone would settle once and for all 
whether it is “patriation"” or "repatriation". 

PROFESSOR McWHINNEY: "Repatriation" 
is the term I grew up with, but evidently in 


North America it is "patriation". 
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PROFESSOR LEDERMAN: I am not sure you 
can find "patriation" in the dictionary. I put 
it. in my earlier essay on the subject on the 
theory that the B.N.A. Act had never been, strictly 
speaking, at home in Canada. 

' PROFESSOR CREIGHTON: No. 

PROFESSOR LEDERMAN: And that to bring 
it here by these means courte be bedieane it here 
for the first time. So I dropped the "re", 

MR. GREATHED: We have never questioned 
Professor Lederman's command of the English language. 
That struck me as being much more logical. 

PROFESSOR LEDERMAN: I think on the 
basis of the Latin root it is perfectly correct 
use of the language. 

PROFESSOR CREIGHTON: A new word! 

I think, as you say, "Lederman" after this, or 
else in inverted commas or something. 

PROFESSOR McIVOR: It is logical but 
it ain't been here before. 

PROFESSOR McWHINNEY: You made the 
term up, Bill’? Is this iwhere this heresy stems 
from, from your original paper? 

PROFESSOR LEDERMAN: Maybe it does. 

I don't know whether anybody else has used it 
before. "Patria" is one's homeland in Latin, 
so what is wrong with "oatriation"? 

THE CHAIRMAN: Why would the word 


"repatriation" have been designed in the first place? 
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PROFESSOR CREIGHTON: Why not use 
"domicile"? It is not a very great prestife 
word though, is it? 

PROFESSOR McWHINNEY: I think Frank 
Scott used the word "territorialization" or 
"nationalization". That is in 1949, 1950. 
Those are accepted words, territorialization or 
nationalization. | 

PROFESSOR LEDERMAN: Frank is now 
saying, "Teale it the way it is. It is valuable 
to be able to --- ' 

PROFESSOR McWHINNEY: He hasn't 
changed his words. 

PROFESSOR LEDERMAN: "-- to go to 

Westminster and get it changed.” He simply objects 
to his early thoughts. 

PROFESSOR CREIGHTON: Why is it 
valuable now? | | 7 | 

PROFESSOR LEDERMAN: I don't know. 
This is the evidence he gave in the last month 
before the Constitutional Committee. 

PROFESSOR CREIGHTON: Is he a 
committeeman on this? 

PROFESSOR LEDERMAN: No. 

PROFESSOR McWHINNEY: He is becoming 
very nostalgic now that he has become an elder 
statesman. 

MR. GREATHED: We can cite the 


authority of Professor Lederman if the word is 
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questioned. It has always struck me as being 
the same problem between using flammable and 
SETS nmnbONS" 

PROFESSOR LEDERMAN: I would vrefer if.) _ 
you went* back to Horace: "dulce et decorum est 
pro patria mori”. 

THE CHAIRMAN: Where do we go from here? 

MR. GREATHED: We can move straight on 
to the formula on nage al. | 

PROFESSOR McIVOR: Your concluding 
suggestion was that Horace might help us to 
patriate the constitution, is that right? 

PROFESSOR LEDERMAN: Help us with the © 
term, anyway. | | 

MR. GREATHED: I think, Mr. Chairman, 
just to reiterate this point, the discussion we 
have had amongst ourselves so A is peat arenes 
section we would take out specific mention of 
"the Government of Ontario thinks this and that” 
and "Ontario proposal”. We are in a very 
preliminary stage here in terms of this specific 
round, and I think what we want to do is set out 
as clearly as we can what we see are the issues_ 
and the alternatives. I just mention that in 
connection Weel fat follows from page 21 to the 
end of this paper. 

THE CHAIRMAN: Just on that point, Ed, 
I meant to mention this before, that in a document 


that is going forward between officials for 


ot ad ofed tdatm pen tecdd sew notteenmus 
Stents Jed¢ et ,mobiustdanoo edt etaiadac 


AOSQATONT te 


asmrtedd om .antds ; aS Ae svars wer 


ow nofesuseth edt ,¢ntog etd? sietettert od deut, 


odd fdiw ey qiet SWAMAAIS 


atdd mt jad? éf te? o@ aévieewo tegnoms bed ved 
to nottnem oftboege duo sist Sfyow ew solioes 
"Jens dns ere ofvatnO Yo dremnrevod eit" 
qrey 5 at ors eW  .""Leeoqotq otysdnO” brs 


oittosas etdd to amet al eted exnade yraninilera 


duo 398 et ob of tasw ow dstw antag I bas .onvot 


ssueet eit sits see ew Jadw meso iw es yirselo es 
at tedt notinsm veut t srtnt inlani edt brs 
ott of £$ saac mort ewollot Yadwdgiw notJosmnoo 
eredsq ald? Yonbae 


(Ba dato tadé no sau WAMARAO MTs eer oe 


thomyoo} s nt fad? ,atoted ati? ooktitem of jasom I 


qo? aistotYte neewssd byawtot anton at gerd 


discussion rather than on a government nosition, 
I just wonder whether the freauent use of these 
| terms “honour and fair play of Parliament” might 
sound @ little patronizing at this level. 

| MR GREATHED ¢ Yes, they will come out 
very rapidly. No doubt there will be a number of 
others to come out, too. 

MR. STEVENSON: If those straw men come 
out, those terms come out with it. 

THE CHAIRMAN: All right, pace aus. 

"an amending formula". Perhaps you could give 
an overall run--through and then work through rage. 
by page. 

MR. GREATHED: What we have proposed -—- 
and members are perhaps familiar 
with them ~. is two alternatives for a formula: 
one based on a 5 region grouping perhaps: one on 
the existing 10 province grouning. pT TG hale hel aan gl 
terms of the details they are basically the same, 
so that if we considered one we would not have 
to reconsider the second. 

mi Bees eran what the Committee's wish 
would be, whether “hey would prefer to look at the 
first which starts: on page 23, or go to the second 
which starts on nage 28. and that leads us un to 
the delegation of legislative power at the end of 
page 30, which I think is rather a separate issue 
GO consider, 

PROFESSOR LEDERMAN: The only thought 


I have on the regional formula, Mr. Chairman, is 
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Chat. 1 pee ne virtue that it gets one out of 
the difficulty of a veto by a very small province 
(the classic example would be a veto by Prince 
Fdward Island); so I think the regional formula 
has a virtue over the other one for that reason. 

PROFESSOR BRADY: I think that is a 
DOLL. 

PROFESSOR CREIGHTON: The only 
difficulty is about this permanence, the nermanence 
of the regions themselves. 

PROFESSOR LEDERMAN: Yes, that I see. 

PROFESSOR CREIGHTON: They have a real 
difficulty there. 

PROFESSOR LEDERMAN: Whether the 
prairies will always want to be considered one. 

PROFESSUR CREIGHTON: Exactly, be 
satisfied as one region. 

PROFESSOR LEDERMAN: Mr. Strong is 
already saying that if he is going to unite with 
anyone, he is zoing to unite with British Columbia. 

PROFESSOR CREIGHTON: And not the 
prairies at all; that is one thought about it, 
Put cnat isa unit, which tor a variety of 
reasons might pot be permanent. 

PROFESSOR LEDERMAN: You could combine 
the two things, I suppose. The critical thing is 
to take the smallest group of provinces and treat 
them as a region and not allow them the veto one 


by one, which means a maritime or Atlantic region. 
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The others are all going to be big enough, or are 
in fact now big enough that perhaps they are 
entitled to treatment as separate regions. 

PROFESSOR MEISEL: There is the other 
side too, that some provinces may be added to 
certain regions. There is the North-West 
Territories. for example. 

‘Nevertheless, it seems to me that none 
of this is imminent, and if there is SA RAGHATAG 
provision, which there will be, then presumably 
these things could in the future be amended. 

PROFESSOR BRADY: I think yéu cannot, 
after all, in any Phrasing state what is going to 
be valid thirty or forty years from now. You 
have to use the phrase if it seems applicable to 
the circumstances at present, and trust that in the 
future we will have the good sense to make 
alterations when alterations are essential. 

PROFESSOR LEDERMAN: By unanimity under 
this partictlar*formula you'could alter the 
regions at a future time. 

PROFESSOR McWHINNEY: The only 
difficulty, it is AGe a statute, it is a 
constitution; and even with amending vrocedures 
you enact it to last for some time, and it is very 
unusual in constitutional drafting to make what one 
would call ad r10c snecifications, except on a 


temporary or transitional basis. 


You do have this, you remember, in the 7 
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Australian constitution which mentions West 
Australia, and which says for a period of five years 
after adoption. It would be better if the same 
purpose could be achieved by some formula that 
simply said,"so many of the smaller provinces or 
so many of the larger" without fixing this 
identification of necullarity in that province, 
' that it is geographically located here or there. 
I don't know whether any equivalence Wsyipossible. 
If it is not, presumably we should ie yet as it 
1S . It does seem on a workmanlike basis better 
than the alternative of the ten province approach 
that you propose. Is there an seus taveabente that 
does not have the danger that Donald ere cites 
of giving permanence to what is at the moment 
simply an existing and possibly temporary 
distribution? | 

PROFESSOR CREIGHTON: It has been 
changing fairly rapidly in the last ten years. 

PROFESSOR McWHINNEY: I sunpose the 
discovery of o11 in Manitoba might make it change 
more rapidly. 

MR. GREATHED: Someone suggests we 
will ret a change in the regions before we get 
one of the amendments. 

PROFESSOR SYMONS: Why use "maritimes"? 
I was going to object to that. 

THE CHAIRMAN: It has been changed. 


MR. GREATHED: This was an error -- 
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"Atlante Provinces”. Someone wrote this who was 
not from the ma:ritimes. 

PROFESSOR MEISEL: Obviously. 

THE CHAIRMAN: Ed, you just keep right on. 

MR. GREATHED: If we could move then, for 
the sake of argument, into page 23, "an amending 
formula in at BEVED DER TbE group; if we could move 
into the details, the provisions and procedures 
for unanimous consent on page 24, I think this 
provision deserves some attention and I think here 
Dr. Brady and others in'particular might give us 
some comment on the width of these provisions. 

Gary has also raised the question, which 
I think is a legitimate one, as to whether we need 
unanimous consent on any provisions or whether we 
just go for majority dieans on all provisions. 
Again, I suppose we have to test all these notions 
against the background of the discussions ernie 
have gone on Fy far. 

| MR. POSEN: The question I am really 

raising, that the categories "unanimous consent" 
and "majority consent" are those used in the 
Fulton-Favreau formula. 

PROFESSOR CREIGHTON: They are identical. 

MR. GREATHED: Yes, they are. 

MR. POSEN: Are those acceptable 

, 

categories considering the history of the Fulton- 
Favreau formula, or is there another way of looking 


at this that we have not seen, imagined or devised? 
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PROFESSOR LEDERMAN: I think the diplomatic 

problem, ifponercannputwitythat way ..“snithise 
There is much that is very sound in the Fulton- 
Favreau formula, but the dinlomatic problem is to 
offer something now that deserves the many elements 
that are good in the Fulton-Favreau formula but 
introduces enough elements of difference that you 
don't call it by that name any more. 

MR. GRSATHED: Precisely the point that 
Mr. Bennett raised at the last Constitutional - 
Conference. 

PROFESSOR: McWHINNEY: Against the term? 

MR. GREATHED: No, he didn't say against 
the stem. As ee Lederman stated, this is 
the way he stated it. He saw the problem. I 
think most of his colleagues saw it the same. 

PROFESSOR MoWHINNEY : I asked people in 
Quebec who sort of upset Lesage what their 
objection to Fulton~Favreau was, and I don't think 


there was any objection to categories or even 


principle of the categories. It was this concept 
of the strait jacket, nothing more. There was no 
objection to Fulton-Favreau as such. In other 


words, I think Bennett may be over-sensitive on 
this. He, didn’t .obsect. himself, did he? 

MR. GREATHED: No. 

MR. WEDERMAN: Mr.,«.Fuwbton: has: gust 
testified before the Parliamentary Committee in 
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Vancouver, putting forward the formula again, nart 1 
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Ofpd te. He didn't even speak of the delegation. 

PROFESSOR McWHINNEY: I think the 
formula as such, the categories, are not merely 
sound, but I think they cid a brilliant job 
considering all the difficulties. 

MR. GREATHED: We will proceed on that 
basis. Therefore,-if we could get right into 
page 24, into the categories, are there any 
comments there? 

' MR. POSEN: One of the problems, of 
course, over Fulton-Favreau and unanimous consent, 
be that there was a difference between Quebec 
and Saskatchewan on what should be in, unanimous 
consent. the was, obviously ohewee the problems 
in pemeuneicer ine Te. Do you go for very narrow 
expression of the subject areas that require 
unanimous consent, or a broader expression? 

I don't think we have much indication from any 
source on how they feel. We have heard from one 
delegation, but I think they are in favour of 
very little on consent. 

MR. GREATHED: Yes. 

MR. POSEN: And that is about it. I 
think this is one of the major problems that we are. 
going to have to resolve. 

MR. GREATHED: I think in fairness: to 
the Committee (and it is within the Committee) 
certainly we can pass this on. The Government of 


Manitoba has now advanced the view that as far as 
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they are concerned official lansuages should be 
the only provision subject to unanimous consent, 
which is essentially Saskatchewan's position of 
some --- 

PROFESSOR MeWHINNEY : lv a8 One NwD.F. 
| position, just as the Quebec Nationalist: position 
is. Cle are yOu Mie: thet subject to unanimous 
consent it prevents presumably any guetta ath 
state status. particular SBASIELELOHYT status, - 
or something even more of@GTeBSparace'st than that. 
In effect that is the strait jacket concept Aete 
was used by Morin to defeat Lesage on this point. 
So from the two different angles, N.D.P. and Quebec 
nationalism, the focus is really On poine Vio Or 
pape a 

MR. POSEN: Le Ls possible to meet the 
Quebec ot jection SOr HE nationalist objection by 
stating that any diminution in the legislative 
eepbneibi ity BF the Legislatures of the provinces --- 

"PROFESSOR McWHINNEY: Then leaving it 
at that; but then Manitoba (successor to 
Saskatchewan) vetoes that in your conference. 
If they want ee take the political responsibility 
for that, certainly Quebec could not object to a. 
re-phrasing. IT assume if (1) were re-phrased in 
the way you have eitéa, there should not be any 
rational Quebec objection tn’ Cerms ‘Or cneay 
self interest in any of the remainder of this. 


MR.- POSEN: Is there any danger in 
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expressing it that way, aside from the fact that 
Manitoba and perhaps other provinces could object? 

PROFESSOR McWHINNEY: Would Ontario be? 
That is, I suppose, the key issue. 

PROFESSOR CREIGHTON: What is the 
proposal? | 

MR. POSEN: Instead of as it reads now, 
any change in the distribution of powers, either of 
Parliament or the provincial Legislatures, would 
be subject to unanimous consent. 

One way of meeting some of the objections 
to Fulton -Favreau is to re-phrase it and say that 
only any diminution in the powers of provincial 
Legislatures requires unanimous consent, but any 
diminution in the power of Parliament would 
require only majority consent. 

PROFESSOR LEDERMAN: The two-thirds -- 
Parliament plus two-thirds. 

MR. POSEN: Parliament itself plus 
two-thirds. 

PROFESSOR LEDERMAN: And the population 
factor as well. 

PROFESSOR SYMONS: It. ls worth a try, 
Mr. Chairman, but I wonder if that gets around 
the objections of Manitoba? 

MR. POSEN: Wouldn't get around the 
objections of Manitoba, although I wonder if 
everybody else agreed whether they would be willing 
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PROFESS(R LEDERMAN: If I were the 
federal government or Parliament of Canada I would 
not tadvise vit & 

PROFESSOR CREIGHTON: Neither would I. 

PROFESSOR McWHINNEY: Except You have 
your own veto, you have the Parliamentary majority | 
in the federal Parliament. 

PROFESSOR LEDERMAN: Yes, but we are 
talking about ‘¢pecial entrenchment now, and'iaden't 
know that a simple majority in the federal 
Parliament from time to time is enough on which to 
rest security of the federal power. 

PROFESSOR McWHINNEY: Plus the other 
weighted voting. I think this is the dilemma. 
Really only this point is the sticking point on 
Fulton-Favreau. sere to tuate else I thought was 
beautifully drafted. 

MR. POSEN: That and the delegation, I 
guess. 

PROFESSOR McWHINNEY: Delegation wasn't 
even so vital, but this was the sticking point, and 
to get over this hurdle ei have got to do 
something very dramatic. 

PROFESSOR CREIGHTON: I don't see how 
the Province of Ontario can possibly recommend 
anything but perfect equality in this matter 
between the province and the federal government. 
They ought to have exactly the same rights. 


MR. POSEN: In some ways I guess one 
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couldvargue thz:t from Ontario's point of view it 
would be perfectly safe to suggest that any change 
in the distribution of powers should be subject to 
majority consent as long as it required provinces 
representing 50 per cent of the population; because 
we could be fairly sure that if Ontario objected to 
the shifting of the power from the provinces to the 
federal government, that Quebec would object along 
with us, thereby depriving the majority of its -- 
well, anything in which the possibility would be 
the Ontario-Quebec veto. 

I guess from Quebec's point of view, 
they could never be sure that in all cases Ontario 
would go along with objections they had to a shift 
in power, because they would be in principle more 
likely to object more often. 

MR. GREATHED: This 1s presuming there 
is no shift as the result of the ad in the business 
section of the Globe & Mail this morning by the 
Government of New Brunswick: "Is there any place 
you would rather be? Yes, New Brunswick". 
(Laughter) 

PROFESSOR CREIGHTON: The suggestion you 
made is an alternative to (1) and (i1). 

MR. POSEN: For 1(i)% 

PROFESSOR McWHINNEY: Yourshifieudsy to 
section (b) that is,in effect. 

PROFESSOR LEDERMAN: That (i) is 


the big crunch, because that is the whole division 
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of moves. 

PROFESSOR McWHINNEY: In a way, I think 
Ed's suggestion does meet the objection Donald 
voiced. He objected to an inequality of governments 
of provinces and the federal eovernment, so it meets 
this objection; and it is a recognition of the 
political peality that Fulton-Fevreau was beaten 
by that point 4nd in effect that point only. eG 
may be, therefore, that the contribution of Ontario is 
to put it forward, knowing it might not be acceptable, 
but at least you are out of the impasse of six 
years ago. 

PROFESSOR LEDERMAN: Correct me if I am 
wrong, because youl recollection may be better than 
mine on this, Ted. It is true Mr. Lesage 
fastened on this point as the reason for withdrawing 
his consent, but it does not follow that that was 
the “full political’ reason in his mind or in his 
party’. 

PROFESSOR McWHINNEY: He had a dream 
i tsar the official objection he gave was the, 
if you remember, he would never get it through: 
but the pressure was mounted by his academics, 
asoyou said: "Strait jacket -- this will prevent 
re-allocation of our federal powers to Quebec and 
prevent our getting associate state, particular 
status by constitutional means." This is, of 
course, true as a juridical situation. 


Therefore, it seemed to me Ed's point in 
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fact takes us beyond that impasse, and at the same 
time this is subject to the objection which Donald, 
I think, rightly pointed to in the first suggestion 
that Gary made, of in effect you are providing an 
inequality between the :‘ederal government and the 
provinces if you simply entrench provincial powers 
in one, and not the federal ones. 

So maybe to shift this to (b) with the 
note that it is done in recognition of the political 
impasse of Fulton-Favreau, might be a constructive 
step. At least it starts the debate. 

MR. GREATHED: I worry a bit about that, 
Mr. Chairman, because I suppose in a technical 
staff paper, which this is supposed to be, we may 
be making a suggestion here which is not really 
within our competence to do. This is just one 
slight concern I had. This is a working document. 
of officials rather than --- 

PROFESSOR McWHINNEY: Doesnd tui 
represent government policy? 

MR. GREATHED: There is a nuance here, 
and I don't know if you want to discuss that, Mr. 
Chairman. You can't put anything forward that 
you can divorce yourself completely from government 
policy, but I think we have mentioned before that 
what we have tried to do is put forward as good a 
technical submieeton as possible and leave the 
political considerations, as such, leave the 


tactical considerations to later discussion. I 
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recognize you cannot divorce those two cleanly 
and neatly, but I sometimes get concerned that we 
might transcend that rather fine line. 

PROFESSOR McWHINNEY: Certainly, you 
know, here your judgment must be decisive ona 
. point like that. 

MR. POSEN: There are now three possibili- 
ties. We have options that we raise here. The 
one that exists there is point (i) where any 
change in the distribution of powers via the 
Parliament or Legislatures or any other direction 
requires unanimous Mere There is a possibility 
that some changes require only majority consent; 
then the other suggestidbn, the unequal suggestion 
of diminution in powers of the provincial 
Legislatures require unanimous consent amiany other 
changes require only majority consent. Are there 
any other alternatives? 

PROFESSOR SYMONS: Mr. Chairman, 
there has to be another alternative, doesn't there? 
What is it? 

PROFESSOR McWHINNEY: Diminution of 
the federal pee -- you know, balancing the 
inequality thing. You can list them as four 
alternatives. 

PROFESSOR LEDERMAN: Unanimous consent 
for diminution of federal powers. 

PROFESSOR McWHINNEY: Yes, you could 


list them as four alternatives without taking a 
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position. Maybe that is better than nothing at 
all. 

PROFESSOR LEDERMAN: I have the objection 
to using the concept of diminution either in 
relation to federal or provincial powers. There 
will be changes you will want to make that cannot 
be classified as either enhancement or diminution, 
Sauvieanaais if you entrench any new clauses. 

That will be diminution all the way round. 

MR. GREATHED: That is right, 

PROFESSOR LEDERMAN: You have to use"any 
change.” bot vt 

PROFESSOR CREIGHTON: That's very bad. 

PROFESSOR LEDERMAN: Which is the way 
the Fulton-Favreau formula reads and should be 
interpreted. 

PROFESSOR: McWHINNEY: You can make it 
any reduction in the list of powers, heads of 
powers, something of that sort. I think -that tis 
what Gary iad trying to,get, to. 

PROFESSOR LEDERMAN: To take that 
proposal we were discussing this morning about 
concurrency on pollution, what do you call that -- 
diminution or addition ‘or what? 

PROFESSOR McWHINNEY: Purely diminution 
because the power substantively is given. 

PROFESSOR LEDERMAN: Who does it 
diminish? 


PROFESSOR. McWHINNEY: The provincial, 
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having, as I see it, a monopoly as the things now 
stand, if it shares them --- 

PROFESSOR LEDERMAN: It is just a new 
Se eheetihy which makes a lot of changes both ways. 

PROFESSOR McWHINNEY: The federal 
government can leave aspects of pollution to 
foreign affairs and certain other heads of power. 
but surely at the moment it is property and civil 
Poeeiess 

PROFESSOR LEDERMAN: If you want to 
double the judiciary, go ahead. 

PROFESSOR SYMONS: Is there anything 
following the last conference, when I gather the 
Quebec delegation must have indicated that it 
shared the objection that they should have a 
priority with the other members of the conference! 
Have they subsequently given any indication of what 
they might be beviab to think of as acceptable? 

MR.'GREATHED: Not’ substantively, 1 
think, is the’ answer. I think what they have 
indicated is that they are working on a presentation. 

PROFESSOR McWHINNEY: When was EhiS? 
Was this September? It was the new government? 

THE CHAIRMAN: fe cthiiky tne” irre er point, 
in September, I think it is fair to say that the 
Province of Quebec was not one of those pushing hard 
ror’ this. | 

MR. GREATHED: Yes. 


THE CHAIRMAN: Nor did they openly object 
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to 1t going forward, although I think unofficially 
and privately they indicated that they would be 
more comfortable dealing with this somewhat on 

in the future than immediately. = OAIARTtCHSt is 
the best way I can sum up their position. 

As far as the. work that has gone on, 
we are at a very, very preliminary stage of 
consideration, and I think it is fair to say there 
has been next to no consideration up to now of 
how to approach this problem or on what ground to 
approach’ 10;*elther acecvhespolitical or technical 
level. Ite38 ae this reason, as Ed was sagirene 
that in the meeting next week what we are there 
doing is attempting to make some in-put to the 
analytical process from which we can all come back 
better informed and more aware of alternatives, 
of problems and so on, the better to advise our 
governments , who will then. begin to engage in 
discussion in February at their meeting. 

MR. GREATHED: Mr. Chairman, with that 
in mind, could we move on to the paragraphs 
following on page 25, the four paragraphs which 
zo over to eu 26, in the absence of a brainstorm 
about another alternative, as Tom Symons asked? 

na ere any question of any comments 
here by members, any criticisms or reservations? 
If not, we can move into majority consent on page 26. 

PROFESSOR McWHINNEY: Are you 


including discussion of the referendum? 
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MR.: FREATHED: Yes, any of these four 
paragraphs. 

PROFESSOR McWHINNEY: Who sponsored 
the referendum idea with this, as a matter of 
interest? Was there general agreement that this 
was a happy institution? 

MR. GREATHED: It came from us. 

PROFESSOR McWHINNEY: From Ontario. Why 
did you sponsor it? 

MR, GREATHED : When I say, Ontario, 
right now this is a draft paper. 

THE CHAIRMAN: Where are you referring 
to? 

PROFESSOR McWHINNEY: Bottom of page 25. 

THE CHAIRMAN: Where you say: 

"An amendment of this type which was. 

"ooposed" --- 

Is your question who it was? 

PROFESSOR McWHINNEY: You see, 
"peferendum" occurs a number of times. I wonder 
if at any stage we could refer to the recourse to 
that particular constitutional machinery of 
popular referendum. 

MR. POSEN: I think one of the things 
we had in mind was putting in the list of 
requirements, of sub-areas requiring unanimous 
consent. | 

Knowing that Fulton-Favreau had its 


problems with that kind of history, we are looking 


wk oe 
ie, : j 
fo ead Lo-¥ne" pox 


. ve v - “cy met - 
: a a =o a 
' 7 "ite wr. 


iin 
bercencds of —  YSRMTHWoM MORETHORT. pay ch 
a : 
Lc rogten e« ea ,aketd ditw sobl mbrexsto1 oat 


dl 


e2at ted?’ inomeotygs Latsgen sited? aah Sinemet 
‘notduttient yaqed 6 saw ec 
-eu mont emsao of ISHTANHA . aM 
74 YIUMIBWOM ROBZAMOAT 
. ¢+t toanoae voy BLS 
siaewno vez er ‘CHHTATAD . AM 
\ » #2 etddt won tdaia 


os s«oef 
J iS} 


onrtane tor ot < yo rty ‘VAWATAHD ART 


AC 
\ AnD SAT 
Wj a ‘emboaeas ch" 
= Fy ‘A Ae ie. 
4 notteesp moy el 
fOBemIORs 
\ TSC » squvo0o “mybnetstex” 
Loo ew Suede vse 38,42 
OB enotiudi¢enos ssisotivaq daddy. 
au bosretet, tsLuggg | 
} = 
: snidd oft to sno aatd? Ds 2AAROd VAM Sen 
7 
qottjunq epw bode at bet 9 in 
; . - 


” « § 
‘ i 


ve Te . etaome tu ps 


ett bsd usetvel-comit tend: snaweee 
7 


antNool ets ew .\ Odeld 25 Bnie fade eee es 


1 be 


for other means of providing flexibility. 
Whether the referendum is a successful method of 
doing this, I think, is open for discussion. 

PROFESSOR BRADY: The Australians 
have not found it very flexible. 

PROFESSOR McWHINNEY: This paper, 

I think, A tise nea the, time factonr,..but; DT. out, forth 
the hypothesis that a referendum is essentially a 

conservative factor that voters,if you consult. 

the experience of those who have used this,on the 

whole tend to reject. 

PROFESSOR BRADY: Except in Switzerland. 

PROFESSOR LEDERMAN: Except in 
Switzerland. 

PROFESSOR McWHINNEY: Except in 
Switzerland, and there are other special 
circumstances. 

PROFESSOR BRADY: And the State of 
California. 

MR. POSEN: The situation, of course, 
we have here is that the amendment has been 
rejected by the Her Maou ieee and the only thing the 
referendum is providing is for the voters to 
possibly overturn that. 

PROFESSOR LEDERMAN: It is sort of a 
last forlorn chance. 

PROFESSOR MEISEL: In the Canadian 
context, I think in the Quebec case there is 


certainly likely to be substantial difference 
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between government and mass public, and that may 
be something to get into. 

PROFESSOR McWHINNEY: There is also 
a Quebec attitude, I suppose, that you have to 
take in mind Siete c opposition to a referendum in 
principle, so I would assume one decided on 
balance of the advantages, the extra flexibility 
of a third choice outweighed these things. You 
will probably have some not necessarily rational, 
but some instinctive opposition from Quebec. 

MR. POSEN: Ledon Pe vhink tt he 
suggestions that we have put forward here would 
standor fall cn the referendum. I think that 
idea was dropped from this whole point. It might 
take out some flexibility, but the system outa 
still work. 

PROFESSOR McWHINNEY: I honestly 

popular 
don't think the/referendum is a constitutional 
panacea. I would think most of the high hopes 
are perhaps unwarranted. 
caer PROFESSOR SYMONS: I think it is worth 
exploring everything that might help us around 
this corner, Mr. Chairman, but I really doubt 


that the concept of referendum is going to be the 


way. 
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PROF, MEISEL: But unless there is 
Some very serious objection to it, it seems to 
me you leave L: in and you are willing to drop it. 

PROF. McWHINNEY: It is expendable. 

PROF, LEDERMAN: As’ lone as it’ is 
purely in the alternative, provided the legislative 
group fails. 

PROF, MEISEL: That is right, which 
it is here. 15 don't see anything wrong with it. 
It is just another not very promising but one 
other step which might in some circumstances be 
useful. 

PROF, LEDERMAN: In Australia, as you 
say, it is a very conservative thing, and the 
amendments have met the legislative requirements, 
the Commonwealth Parliament and four of six states, 
but then have *ailed on the referendum. 

PROF. McWHINNEY: You have the situation 
of unanimous federal two Houses and all State legis- 
| latures supporting and going on and recommending 
the change, and "NO = no =— no”. 

PROF. SYMONS: L think, Mr Chaarnam, 
is it not different here? Mg ithe "instead of". 
As I understand it in Australia, you have to con- 
firm by referendum. 

PROF, LEDERMAN, Yes, you have to. 

PROF. CREIGHTON: This “is a negative 


thing, 


PROF, MEISEL: Furthermore, I don't know why 
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we should baulk at something which is necessarily 
conservative. (Laughter) 

PROF. BRADY: Mr. Chairman, I think 
2 sali We bet good idea to leave the referendum in 
actually. It gives a certain democratic flavour 
to it - an assumed annoreee flavour. 

PROF. LEDERMAN: It has a diplomatic 
value. | 

PROF. CREIGHTON: Mr. Chairman, apart 
from the Pe rere aun and division into five regions, 
this is virtually the Favreau formula all over 
again, dente £9 

MR. GREATHED: Correct. 

MR. POSEN: Except that in this case 
I think Favreau required the positive agreement 
of provincial legislatures; where in this case 
unless you oppose it your agreement is assumed : 
the shoe is on the other foot. 

PROF. McWHINNEY: There is a presumption 
from legislative inaction here which struck me as 
an interesting innovation. 

PROF. CREIGHTON; And then the refer-— 
endum gets over, 

| MR. POSEN: Is one way of getting 
around that. 

PROF, McWHINNEY: In other words, if 
they don't eal care. 

PROF. CREIGHTON: I think that is 


rather important. 
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PROP. IME ISELD: On page 26, I suppose 
it is my statistician's heart, but I wonder whether 
you really mean "representing more than 50 per 
cent" in the three lines from the bottom there. 

Do we mean "at least 50 per cent"? 

MR. ‘POSEN: Yess 

MR. GREATHED: Yeap dwe tides Thank you, 
John, That is why we have an 0.A.C.C.! 

THE CHAIRMAN: With statisticians and 
others on Ts 

PROF. McWHINNEY: I think those are 
all) that ancses, eReHNE they? 

MR. GREATHED: All right, can we move 
on to "Majority Consent"? There is no other 
question about the "Majority Consent" provisions 
then? 

| PROF. LEDERMAN: Other than the Fulton- 
Favreau majority in two-thirds of the provinces 
comprising at least 50 per cent of the population. 

MR, GREATHED: Thanks. | 

THE CHAIRMAN: All right, Ed. 

MR. GREATHED: Page 27 then: "Provisions 
and Procedures for Amendments Applicable to some 
but not all Provinces". Then finally, (d) - 
some which concern Parliament only and some which 
concern legislatures only. That brings us up 
to the middle of 28. 


The only change, Mriwthairman, in the: ten 
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province variant is introduced in the paragraph, 
right under that on page 28, in which proportions 
are adjusted. 

THE CHAIRMAN: Otherwise it follows 
through the same model. | 

MR. GREATHED: Otherwise it follows 
through exactly the Banco I didn't want to waste 
the Committee's time going through the same thing 
again. 

‘THE CHAIRMAN: That would take you to 
page OR 

MR. GREATHED: That would take us to 
page 30 -'Delegation of Legislative Power". 

MR. HANSON: Mr. Chairman, cCouleao. 
back-track just for a second to page 26 at the top, 
where they talk about the proclamation coming into 
force within six months of the date of the 
referendum on a day proclaimed by the Governor- 
General in Council. What would happen if the 
Governor-General in Council wouldn't want to sign 
it? 

MR» sPOSEN: I think we would have to 
phrase it so that they were constitutionally 
obligated -— or why don't we send the Sheriff? 

MR. GREATHED: What if he didn't want 
to proclaim it? 

MR. HANSON: For example, there might 


be a federal election in the interim. 
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PROF, LEDERMAN: You have got some— — 
thing there, you certainly have. The statute 
should itself state when it goes into force. 

MR. POSEN: You could say "three months 
from the date of the referendum". 

MR. HANSON: Or earlier at the proclam- 
ation of the Governor-General. 

M3. Z3REATHED: This is something resent 
the Prime Minister's department 

PROF, LEDERMAN: He lives in Council. 

THE CHAIRMAN: That is the result of 
living in close proximity in Council. 

MR. HANSON: Knowing how reluctant they 
are to do so. 

THE CHAIRMAN: ALI right. “Page 50, 
"Delegation". We will have some fun on this, 

I think. 

MR. GREATHED: Here, Mr. Chairman, I 
Pine > Lean tne MAH 3 of a number of experts, 
nee the three and a bit pages here I am sure 
members have read over. If any member wants to 
introduce any general comments about it, we would 
be very happy to hear them. 

| PROF. LEDERMAN: I will state my position 
very briefly. I am very much opposed to this 
one-to-one delegation, particularly from the 
federal Parliament to the provinces. Lou Coulda 


take the federal constitution apart that way piece 
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by piece. I am very much opposed to it; in 
fact I will oppose it publicly if anybody advocates 
we 

THE CHAIRMAN: Bail, you. said vou 
could take the federal constitution ---- 

| PROF, LEDERMAN: You could take the 
federal constitution apart piece by piece, I 
mean, you could establish a separate Quebec state 
by delegating simple agreements between the 
Parliament of Canada and Quebec, power after power, 
to Quebec. 

PROF, MEISEL: But does it determine 
enemies a 
PROF. McWHINNEY: They are applicable 
surely. a 

PRO}, LEDERMAN: Not that I could see, 

PROF. MEISEL: If you delegate in 
perpetuity or if you delegate for a certain well- 
defined purpose? 

PROF. LEDERMAN: As Mr. Justice Rand 
pointed out in the Nova Scotia inter-delegation case, 
where the Supreme ee of Canada struck down this 
type of delegation, it is all very well to say that 
in theory there is power of revocation, but you 
delegate powers out over various industries, tele- 
communications, highways, railways, certain welfare 
programs and so on, and you get an accumulation of 
vested interests established around that state of 


affairs; and the possession of the power becomes 
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more and more firmly entrenched in the hands 
where it is, the hands of the delegate, and 
revocation becomes less and less possible, the net 
result being bilateral constitutional amendment. 
PROF. BRADY: Incidentally, when you 
are departing from the Favreau formula here, it is 
interesting that Mr. Fulton, Minister of Justice in 
1960-1961, fought this vigorously and insisted 
that the federal Cabinet would not agree to it. 
The line Tee eanent was very much as Professor 
Lederman's. He said it would mean fragmentation 
and it would mean pressures brought to bear, as it 
were, upon the Cabinet or individual provinces, or 
something or other, for positions. In other 
words, it would create an embarrassing kind of 
situation for that Cabinet: so, the provision | 
whereby there would have to be the agreement of four 
provinces. I think that was accepted, but there 
were some provinces which did not like it. They 
ultimately agreed, but I think they agreed because 
Lt was essential if there were to be any agreement. 
The federal government was very firm on this 
position. 

PROF, McWHINNEY: It 41s perhaps an 
exaggeration to say, Bill, that it permits the 
associate state status. It permits delegation 
of heads of legislative power as such. What you 
are saying is it could permit either an etcae 
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centralized authority. You could go so far that 

you would get a highly centralized or highly decentral- 
ized system, but the sovereign aspects of federation 
remain. nevertheless. I think you would have to say 
that what it would mean: you would get a very 
decentralized federalism as one hypothesis. 

The controls so far on this are, of course, 
the fact that the consent of all legislative bodies 
is required (in the federal Parliament's case, 
obviously the two Houses), and any conditions can 
be attached. 

The formula here says "...... would not 
be subject to revocation during its lifetime .." 

-- the lifetime of rer eacnet agreement. | 

Is it envisaged that blanket assignments 
without a term of years be made? I mean, is any 
government planning to do that? 

PROF, LEDERMAN: I could not tell 
from this document what you were contemplating 
there, because it is not clear whether you are 
contemplating a ten-year lease or a ninety-nine 
year lease or what you were contemplating. 

| MR. GREATHED: I do not think as I 
recall -- Judy, I don't know if you recollect 
any of the discussion -- I don't remember there 
was any discussion of this particular --- 

MRS. WILENSKY: What term? 

MR. GREATHED: Of the term or anything. 


PROF. CREIGHTON: In other words, it 


was irrevocable. 
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MRS. WILENSKY: No, the way I under- 
stood it, at the end of the term (whatever the term 
was in the written agreement); it couldn't be revoked 
unilaterally, in other words. In order to cone 
tinue, it would need the specific consent of all 
parties again; and if, for example, there were a 
great deal of objection to the federal government 
having delegated this, if during the term of the 
agreement there were a general election which 
expressed this, then presumably Parliament would not 
renew it. 

MR. GREATHED: I think the furthest 
we went, in all fairness to the question that has 
been raised about it (and you do raise certain 
questions in my mind again) is the last sentence 
of the first paragraph on page 33. 

PROF. McWHINNEY: The key is the agree— 
ment or contract you made. You may, if you wish, 
make agreements without any limits, but the normal 
principle of a delegation agreement, as with any 
other contract, is that you specify what are the 
terms you consider important. If it's a term of 

years, "two years", if Sa Pant to put a provision 
for automatic renewal in then you put it in. 
If you don't and if you want automatic termination, 
you put it on. 

PROF. SYMONS: Surely, what Professor 


Lederman says is just absolutely fundamental. a Se 
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you do have this opening for one's delegation of 
legislative powers, you can take the federation 
apart piece by piece. I do not have the expertise 
OL et constitutional lawyer, but to a layman it seems 
the most fundamental point possible. 
PROF. MEISEL: Yes, provided both parties 
are willing. | 
PROF. LEDERMAN: But you see what it 
means. You can give the whole federal trade and 
commerce powers to the Legislature of Quebec if 
you have a simple political majority for it in 
Ottawa, a simple political majority for it in 
Quebec City. . How would we like that in Ontario? 
We would be paying toll charges on the St. Lawrence 
River again as we did in the days of Upper and 
Lower Canada. | 
PROF, MEISEL: I am obviously impressed 
by the Phruet M this argument, which is obviously 
a terribly critical point. 
In my mind, this is mitigated by two 
factors. One is that if you put a time limit 
on this in some sense, then you have some assurance; 
although I would think, politically, it might be 
very difficult, once you embarked on one of these 
things, to revoke it, sort of, after you have 
started something. This is a complicating 
factor. 
The other one is that in purely political 


terms - and this depends on one's expectations of 
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the future. My anticipation of the Canadian 


political problem is that there is going to be 
continuing pressure from Quebec to do certain things, 
and many things, alone; that ultimately this is not 
going to pay off, even if it came to separation, 
and in the long run ee would be better off without 
separation; that there might be a period within 
which a good deal of independence for Quebec would 
meet their political exigencies and would slowly 
perhaps convince them that this is not the way 
to achieve the purposes to which they think they 
are, and in fact they are, committed; and that 
the more flexitile the system is, allowing this 
but without permitting the egg shell to break, 
the better. 

I think Bill would say that this is 
too flexible and that you cannot put the pieces 
together. I am not competent to give the judg- 
ment that Bill Lederman can, but my sort of layman's 
Pease is: "Make it very, very flexible, provid- 
ing you can then pull back when you think that, 
you know, public opinion on both sides is ready 
CODE Diteesn | If you don't, then you may press 
people towards breakage. This is really the 
kind of political dilemma. 

PROF. McWHINNEY: But the other way 
is not really oriented towards the Quebec issue, 
where I suspect public pressuregand the public 


attention are, after all, paramount, but more 
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to the other situation - Prince Edward Island want- 
ing to give up certain powers to the federal govern- 
ment in return for special concessions and the like. 

I was woridering if, in Tom's case, 
the objection you made was to the one-to~-one 
notion of delegation, or delegation as such. 

The. one-to-one, I suppose, if you object to that, 
could be taken care of by some provision requiring 
a minimum number of provinces. 

PROF. CREIGHTON: That is the Fulton- 
Favreau formula. 

PROF. McWHINNEY: Yes. 

PROF. SYMONS: Yes, no problem about 
that. It is the one-to-one. 

PROF. MeWHINNEY : It is the one-to- 
one, not delegation as such; because delegation, 
to be honest, I think, in the ordinary constraint 
of the legislature agreeing, is a rather happy 
element of flexibility. But what formula 
would you suggest then, apart from one-to-one -- 
three, a minimum of three? 

PROF. CREIGHTON: What is Favreau, 

I have forgotten now. 

MR. POSEN: Four they require, 

For delegation, I guess, from Parliament to the 
provinces requires four provinces, and the other 
way around ----- 


PROF, LEDERMAN: It could be "province". 
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PROF. McWHINNEY: Or "region". 

PROF. LEDERMAN: Because if you are rein- 
forcing the central government you are not taking 
Canada apart. With the delegation from the 
province to federal Parliament, from a tiny province 
like Prince Edward Island, you are not threatening 
the unity of the country. As a matter of fact, 

I think through the existing regional development 
program in ris Edward Island, half the civil 
servants are arnt under federal, and 75 per cent 
of the money is federal, 75 per cent of the revenue 
of Prince Edward Island is federal. It is the 
other way that the pee lies. 

I am afraid I am a hard-liner, I don't 
even like the Fulton-Favreau formula, My objec- 
tion is to the scope oi’ the delegation. There 
is an administrative realm where you can have very 
useful delegation, and the Supreme Court has made 
this distinction with great skill. It 1s not 
a distinction that I could expound in five minutes, 
but it is a very useful] distinction, 

For instance, the Attorneys-General of 
the provinces have the administration of justice 
in their hands, but in the Criminal Code area 
4t is a federal code they are. administering. 

You have an administrative delegation built 
right into the eonst&tuion there, which gives you 
a useful element of flexibility; and in the 


shared-cost programs there are delegations. 
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For instance, the federal Fisheries 

will 
Department/give Ontario the game fishing regulations 
If*it “asks *for“it; Then the Ontario Department 
of Lands and Forests people enforce the federal 
regulations along with the provincial regulations 
about bie tredht the animals and the trees for sport 
purposes. 

Now, there can be all kinds of this 
sort of thing - very useful; but when you take 
a whole head of power, as they have attempted to 
do in the Nova Scotia case - the whole head of 
labour relations, or the whole head of education, 
or the whole head of property and civil rights, 

I say you are taking the constitution apart and 
you are doing it bilaterally. 

So what is the use of talking about 
all this numbers game about majority which we 
have been doing earlier, if you are going to end 
up by saying: "Do it by agreement, boys. Any 
two of you can do it = any one of you with the 
reaches Parliament can do it."? 

PROF. BRADY: Mr. Chairman, for these 
reasons, I think if ‘I were in power to decide 
whether delegation should go in or not, it would 
be very much on the Fulton-Favreau formula basis, 
because that is seuenievea somewhat. 

I think unless the provinces alter 

t 


their outlook, you will Pind some provinces very 


emphatic in favour of delegation. It is sort of 
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tradition, indeed, in Nova Scotia; it is one of 
the discoveries they made before the Second World 
War, that delegations are a desirable thing. 

Angus MacDonald extolled it, and they always come 
back to it. Whether they have dropped this part 
of their tradition, I don't know. 

MR. GREATHED: No. 

MR. STEVENSON: It is still there. 

PROF. BRADY: Saskatchewan used to be 
also very enthustastic, and Manitoba. So I think 
it would be well to be prepared for the argument 
for delegation and, Bocea' what kind of delegation 
does Ontario want if it has to agree to some? 

We ought to have some views on that. 

I think delegation of the kind that is 
in the Fulton-Favreau is less dangerous than the 
one-to-one kind. I will agree with Professor 
Lederman on that basis, but I think he might have 
difficulty in holding forth ---- 

PROF, McWHINNEY: The only thing is, 
you use this regional principle earlier, and maybe 
that should be scrapped. Otherwise I find the 
logical balance to using "regional" in the document 
a little earlier is the "regional" here. This 
means the West, B.C., Maritimes -~--~- 

PROF. LEDERMAN: You never win it the 
other way. 

MR. STEVENSON: If you do use the 
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balance and take the regions, what about two regions? 
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PROF. McWHINNEY: That might do it. 

PROF, LEDERMAN: You see, you have the 
objection that both Mr. Trudeau and Eugene Forsey 
have made. 

THIE CHAIRMAN: Could we take a two 
minute pause? 
we Short recess. 

THE CHAIRMAN: Gentlemen, I detect a 
current running on bras ib tend against the delegation 
proposal. 

PROF. McWHINNEY: Against? I thought 
we had reached consensus if we adopted the Fulton- 
ee modification. 

THE CHAIRMAN: I mean, against the 
one-for-one. 

PROF. McWHINNEY: One-and-one, but we 
had agreed on Fulton-Favreau, either the four or 
I thought, since we had accepted the regional 
formula earlier, a regional formula with the 
addition of "two regions". 

| | PROF. LEDERMAN: You haven't got my 
agreement on part 2 of the Fulton-Favreau formula. 
I am opposed to it. So is Forsey. 

THE CHAIRMAN: I was going to go on 
to say that Hiere seems to be a current running 
against this one-to-one, but there seemed to be 
some sentiment in favour of the Fulton position 
or modification of it, with the exception of 


Professor Lederman who, I gather goes the other way. 
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PROF. CREIGHTON: Only because we felt 
it was better than the one you had there. 

THE CHAIRMAN: In other words, this is 
not necessarily a positive; it is just a second 
best -- second worst? 

PROF. CREIGHTON: Yes, that is right -- 
it is a second worst. (Laughter) 

PROF. McWHINNEY: That is all I brought 
it up for. 3 

MR. STEVENSON : Mr. Chairman, one 
thing that strikes me: one of the reasons for 
this particular delegation provision being put in 
there was to have made a good bit more flexibility 
in the amending formula itself. 

Now, it strikes me that if you have 
either no delegation formula or a much more 
difficult delegation formula, that one should ZO 
back and look at the list of provisions requiring 
Grea cet consent. You may find then that this 
list may be a little long in terms of its rigidity. 
I would be very curious to know ---- 

PROF. BRADY: I think that is an 
important point, because it certainly was a point 

. under 
very much / discussion in the previous discussions 
in the 1906's , The. provinces who wished dele~ 
gation invariat ly pointed to the inflexibility of 
the constitution -- §$O many matters on which there 


had to be unanimity, and I think it 1s a forcible 


point that will come up again. 


ta ary ent se 
“gt etde , Abo tie MP 
Banoet » Jeuy et at soetie & ete | 
. ee on OS 
Tyexow bnovee ~~ taed 


ar 
i 


| : ; - 
a fami [ Said nat . WOTHDR aH “TORT nd wen 7 > 


- (nosemuet) Secow brooge eet dt 
¥ $dgu0" ‘, ef ted? |: YOUATRWoM .10AF 
| ae stot qy eh 
af sD AM rvOZWEVATS .HM 
an otoasen of Yo eye tram setiave ted? aakid 
rn ig t nobehrorg oottvaqeteb sainoltévaq efdyY 
moog a sham evad of eaw oredt 
att siverto? gnibnems ed? mt. 
w eox tute jt co 
rye’ nok¢szoleb om tondle 
eivmro? maltsygetleb tinolttI 2b 
oft te Hoof Bas Asad 
oY  —, UeertoS ncroitinmay 
of elsiii a ed yam tett 
suwotsso ytev od binow I 
-YGANA ,aORD 
meoed . tated tnsdrogqat 
sODNu * 
Hekeoborih \ dom yrev" 
ty ant , ef 000L edt nk 
it ert o netntoy yluaitevat Hols, | 


aSF 


watien yaw 68 «6 sobtushsencstel 


4 © b Poin © -, - 
2 at Jt doled T° beb , yeininent ed oF % 


team Qu semen Lftw dads Oe 


150% 


If you make the amending process more 
flexibile with reer to the list, shorten the list 
as it were, where unanimity is necessary, I think 
the argument for delegation is somewhat weakened. 

If you don't, I think you will probably find still 
a strong pressure for some form of delegation. 

MR. POSEN: Is it the quantity of the 
list or the quality of the list? It is really 
the one sticking point, jand that was the distribution 
of powers item: because it required unanimous 
consent it was considered that the whole formula 
became very inflexibile. Maybe I am wrong, but 
it seemed to me that the other nine items, for 
instance, on our list, arguments can be made on 
both sides of the coin, that they should be unanimous 
or a majority. — 

PROF. LEDERMAN: But you don't remedy 
that unanimity and inflexibility by going to the 
other extreme and allowing sweeping bilateral 
amendment by simple political majorities in two 
places. 

MR. POSEN: No, the only thing I am 
saying - just as you can't go and just shorten the 
list and solve the problem. 

PROF. LEDERMAN: The remedy is far 
worse than the illness. 

PROF. McWHINNEY: I think Alec's point 
4s basically right, that if you do not have a flex- 


ible amending machinery, you are going to have, 
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as everybody accepts and perhaps as the operating 
one - you are going to have a pressure on other 
measures of change, informal glosses that are really 
breaches of the constitution tolerated by everybody: 
delegation by legislative arrangements, abvetasn 
by administrative arrangements, simple arrogation 

of power by one with an effective protest by another. 
These sort of ‘pressures are going to be there. 

Bill, I would think this delegation thing 
is going to be very popular with smaller provinces, 
as it now stands. Maybe from the Ontario view- 
point, therefore, falling back on a provision a 
either the Fulton-Favreau, the four-for-one, or 
the two regions thing as Don suggested, may be the 
best. 

MR. POSEN: There are two things we 
have not taken into account in our suggestion here, 
that we have equated the two directions in saying 
we should have the same formula no matter which 
way power is Being delegated. Of course, it is 
possible to differentiate and devise two different 
routes. 7 | 

PROF. LEDERMAN: I agree with Dr. Brady 
that the bake point focvens in on is the main 
amending formula, and make it less inflexible. 

That is the honest way to go at it; not to open 
the back door wide through which you can drive 
a coach and four. 


PROF. McWHINNEY: I wouldn't even be 
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afraid of John Meisel's type - a result that you 
got a sort of special constitutional status in 
legislative powers for Quebec by this process; 

but I think the political pressures against this 
are so great, snacthers is no risk of us sneaking 
through, like Volume 2 of our papers, without any 
editorial -------- (Laughter) 

The tension is going to be there, and I would think 
the people who are going to like this, though, 

are the little people - Nova Scotia, Prince Edward 
Island. 

MR. POSEN: That is because, of course, 
they envisage the delegation going from themselves 
to the federal Parliament. 

PROF. McWHINNEY: Yes. 

PROF. MEISEL: There is nothing wrong 
with that. 

MR. POSEN: You could interpret that 
as not being a danger to the existence of Canada. 

PROF. LEDERMAN: Not objecting to that. 

MR; POSEN: It may distort your federal- 
ism somewhat. 

PROF. McWHINNEY: By some people's 
views it is a danger. 

MR. POSEN: But if it came the other 
way, Professor Lederman, your fear is that not 
only would it distort Ceaeaticn but would stand 
possibly to completely break up the country at 


some point. 
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PROF, LEDERMAN; Yes, 

PROF, McWHINNEY: Even the Senate would 
stir to life with that sort of situation. 

PROF. LEDERMAN: You see, you can do 
a great deal to give a special position to Quebec 
by federal-provincial agreements, largely within 
the limits of the present constitution. You can 
write a different agreemeht on regional economic 
development with Quebec than you do with Prince 
Edward Island. In fact, we are doing it now. 
This is very site datetey 

MR. POSEN: One aspect of the whole 
delegation ---- 

PROF. MEISEL: It is in effect doing 
what this proposal is doing. 

MR. POSEN: Yes. 

PROF. LEDERMAN: No. 

PROF.McWHINNEY: Doing it by the back 
door rather than the front door. 

PROF. LEDERMAN: Well, you have to 
distinguish between the scope of discretion that 
is involved in the decision. For instance, I 
think the federal-provincial agreement whereby 
the Province of Quebec is allowed to operate its own 
pension scheme was a good one, because in the 
agreement the Wationel uniformities are taken care 
of. They have agreed to the same scale of 
benefits, same entitlements, and the same kind of 


funding; so that you do not get, as a result of 
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a separate Quebe2 pension plan, a different cost 
of doing business in Quebec or Ontario. All right, 
there is a lot of that you can do, but you don't 
have to monkey with the main heads of legislative 
power to do it. 

MR. POSEN: | In delegation do we assume 
that the government to whom the power is delegated 
pays the shot or could this differ, I guess, by 
every agreement? i 

PROF. McWHINNEY : Part of the contract. 

PROF. LEDERMAN: The collection or 
division of tax fields and of tax harvests, I think, 
has to be dealt with apart, even, from the main 
distribution, let alone the delegated distribution 
of powers. You cannot make the two coincide. 

MR. POSEN: I guess it would be inter- 
esting from Ontario's point of view if there were 
delegation from the smaller provinces to the 
federal poveriment and the federal government paid 
the shot for the powers that were delegated, and 
Ontario and Quebec kept their ant powers and paid 
their own way. How much distortion that would 
create --- 

PROF. LEDERMAN: Where you are dealing 
with money and an undertaking, regulation is not 
such a big element in it and you can write all 
kinds of particulars in agreements but providing 
the money and resources. 


THE CHAIRMAN: How do you think we 
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should conclude this then, Ed, for our purposes? 
MR. GREATHED: I think we have taken 
very detailed notes of the discussion, and we 
shall just have to give it some very hard thought 
in the next few days prior to going to Ottawa. 
I would hate to give a sort of off-the-cuff ---- 
THE CHAIRMAN: Well, the other way is 
to neutralize it by converting this section into 
a discussion of the pros and cons of some of the 
positions that have been raised here to-day. 
MR. STEVENSON: Could I ask one question 
on this to ae Fr make it a little clearer, I 
suppose? Is there a sense of the meeting that 
if you don't have delegation at all, or if you 
had a very rigid delegation, that you could then 
drop (1) “any changes in the legislative respons- 
ibilities of the pari ranene of Canada or legis- 
latures of the Provinces" from the unanimous 
approval? 
PROF. McWHINNEY: If you didn't have 
the delegation? | 
MR. STEVENSON: If you didn't have the 
delegation. | 
PROF. McWHINNEY: That you could drop it? 
MR. STEVENSON: Then make it a majority 
provision. 
PROF. LEDERMAN: I think the two-thirds 
plus 50 per cent rule for most of the division of 


powers, is perhaps all right. All I would say 
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is that is the honest way to go at it, and not to 
open the back door wide with the one-to-one dele- 
gation thing, because you are just undoing ever- 
thing you have done earlier. 

PROF. McWHINNEY: I think I would 
agree on the question that you pointed out. I think 
the two are clearly related, and delegation is a 
method of correcting rigidity either in the positive 
18h black letter law, of your amending process, 
or the working practice such as you get in Australia, 
where theoretically it works easily but in practice 
it never works. 

So the two are related, and if you 
have an easily operating amending machinery, the 
case for delegation is the minimum; but if the 
amending machinery does not operate easily, then 
informal processes of constitutional change like 
delegation, and also like, simply, iitiat pal 
violation of a constitutional provision without 
effective protest by those affected, would come into 
play. v4 

PROF. LEDERMAN: I think Mr. Fulton 
only accepted, or I suspect he only accepted Part 
2 with that four province limit on it because he 
regarded it as completely impractical and unworkable 
or almost so. 

PROF. MeWHINNEY: Why? 

PROF. LEDERMAN: Because it would be 


very hard to get four consents. 
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POF. McWHINNEY : You have got six 
consents; if you look up the Australian case, 
you got all the states consenting but you never 
got the follow-through in certain cases, 

PROF. SYMONS: Is there any way, Mr. 
Chairman, of expanding the concept and making it 
a more vital concept of administrative delegation? 
This one does not seem to me to have any of 
the constitutional implications that I find disturb- 
ing about legislative delegation, and it seems to 
get the flexibility that John wants. | 

PROF. McWHINNEY: It exists already, 
as Donald points out: it is one of the great 
phenomena of Canadian féderlaism that you do have 
this all over the place, 

PROF, LEDERMAN : This is the existing 
law, and it is working pretty radically. 

PROF. McWHINNEY: Because I suppose 
they tend to view them as vested rights, and it 
is very hard to change them back again; whereas 
the formal delegation normally has a term of years 
Evenaneal or at least some contractual limitation. 
But I find the vague of the thing is that the more 
you get these natural law notions of acquired 
rights that there is a constitutional longing to 
change them; and certainly if you change any 
of the suggested special rights in Quebec now 
you run into this natural law battle, 


THE CHAIRMAN: We will try to make 
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something responsible out of this discussion. 

At least if we have accomplished nothing else to-day, 
if the Committee does at some point come to an end, 
we have our epitaph: "Experts in the second worst"! 

One other item of new business, unless 
someone else has one, which I almost hesitate to 
raise because it might be good for a couple of 
hours, but I raise it anyway: this is the question 
which was put ite us by the chairman of the federal | 
Joint Committee on the Constitution, asking if 
the members of this Committee would be interested 
in an informal,off-the-record dinner meeting with 
them to discuss a variety of things. 

On the one hand, there are perhaps three 
things we should bear in mind: first of all, that 
4t is proposed, I believe, for April lst, and we 
cannot perhaps pre-judge our existence at that 
stage. I hope we will still be there. 

Secondly, it might prejudice any view you had about 
subsequent appearances before the Ontario Legis- 
Phtive Committee which was constititued at the 

end of the last session and will resume, in fact 
will begin its work, hens session, 

MR. STEVENSON : | Not necessarily subsequent. 
The possibility remains of a connection with the 
Ontario Committee even before that, I suppose. 

THE CHAIRMAN: ‘They wouldn't resume before 
the session though, 


MR. STEVENSON: Right. 
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MR. GREATHED: They can't. 

THE CHAIRMAN: And I can't see the 
session resuming very much before this date and 
getting going, although it might. 

PROF. MEISEL: Did you say April lst? 
That is most appropriate. 

THE CHAIRMAN: Thirdly, of course, this 
Committee is constituted to advise the Prime 
Minister of Ontari>. 

On the netan hand, having said all that, 
I take it they are at some pains to indicate that 
this was an informal, off~-the-record session; 
so I think it puts it in a different category from 
a formal See Ne aes What would the views of 
of the members be on that? 

MR. GREATHED: I think, Mr. Chairman, 
the reason for the date is that when the Parliament- 
ary uae e sae to town in early December they 
had a number of briefs from interested Toronto- 
based organisations which were not quite ready. 
Therefore they have to come back here a second time. 

THE CHAIRMAN : It seems they not only 
came to town but they went to town on some of 
the witnesses. 

MR. GREATHED: That is right, including 
one of the former members of this Committee. 

So they are returning to Toronto for March 3l- 
April l, and they were propose that on their last 


evening they have this informal discussion. 
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PROF. McWHINNEY: One of the problems is, 
as I am sure you have hoticed if you have read the 
reports, that the membership fluctuates day to 
day. They have about fifteen, but they bring in 
all sorts of different characters at times to 
make a quorum. Would it be fifteen or thirty? 

MR. GREATHED: - It's hard. I can't 
speak for them, but I think if the Committee is 
in existence <t that time and if you agree to 
meet with the Parliamentary Committee, I imagine 
that the co-Chairman would make a very serious 
effort indeed to have everybody out. 

PROF, LEDERMAN: At the end of two 
days of hearings they should be groggy, and we 
would have them UAgeE we wanted them. (Laughter) 

THE CHAIRMAN: Is that the end or the 
beginning? 

MR. POSEN: It would be at the end. 

PROF. CREIGHTON: | On April lst. 

PROF. McWHINNEY: They are very earnest. 
I think several of us have appeared before them. 

I testified for about four hours. I was surprised 
at their energy. 

THE CHAIRMAN: Bill, you were up, 
weren't you? | 

PROF. LEDERMAN: ves, I started at three- 
thirty, and we were still at it at six-twenty. 


So they are very earnest, and the questioning was 


very good. 


fee 
7 


ve Wy ‘ is ’ . 
1 o, ae 7 ye 7 : 
ri A a papers : x | I 7 - 


aa) 
Poy a en aaa Danm aN 


a 
1 
7 = os | 
¥\ 


ae ie oan sts tid: noms sara pao | 
or pains! Se axetor tide | aaa ’ hy , 


ni 


resets de AgeytT oc 3s bevel 


ii 
Sinko a: a heet ase ipa ame ao 


2 Coun) eae thot rin: z tind heodd ws 


: ae 


we 


andy: sos hbmisod yeonteretal. Linet wild  Aakw 8 


aoe! yy am ays yn 6 tue "Oy ESAT ort sole? ; 
"A 

dee ho’ rvreaus ewer oF peadat ssid! : a 

det So. Wie Bw WR WAMEACRS TORR ; pal F HY 4 


yagde Zens: eee trae, to sei 7 aie 

ac bi ys 

| , ve a 

petites being ow evoniw mete sved Bivow. 5) 7) 


le ar >. MAMMALIAN SHT be AF eee a 


et Watctd AN yt Sey % a 
‘MOVROPENS WORT . D; 
age ‘ee YRRKRTVeM .eOnT 2. PL 7 7 
(ig ; ; 4 eosin Oven: Gan 7 atever tated T i a ™ 
Sig Pet iry te wf rudd Aue? gage 20% baettigead : ee - mt 2 
Vaneme wiet? a ra \ 
= * | 
a @aeu now .LLSA VANELESS SUT ’ Lgren 


mi 
tuoy d' neg 


7 
AMO .4OerT a 
iten sure ew baw yee 


therens giey 


169, 


PROF. BRADY: A long dinner party! 

THE CHAIRMAN: Yes, I was thinking. 

PRCF. SYMONS: Is that in Toronto, Mr. 
Chairman? 

THE CHAIRMAN: Yes, in Toronto. 

PROF. SYMONS: Why not? 

PROF. MEISEL: I don't think there is 
anything wrong with it. 

PROF. CREIGHTON: We had this fabulous 
meeting with the Quebec people. 

PROF. LEDERMAN: I would be in favour 
Of. Wt : 

PROF. CREIGAITON: I don't see why we 
shouldn't have it with the federal people as well. 

THE CHAIRMAN: My own view is that 
since it is informal and off-the-record, it raises 
no particular institutional problems of any kind, 
and having heard no dissent I suggest we ----- 

MR. PERRY: Who pays for dinner? Do we 
or they? 

THE CHAIRMAN: Harvey, you have come 
to a very important question. Are they inviting 
us to dinner? 

MR. GREATHED: I think we can so 
arrange it, Mr. Chairman. 

THE CHAIRMAN: Well, in that case 
we will say "definitely". 

MR. STEVENSON: Mr. Chairman, in this 


discussion, it just struck me that we have discussed 
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a couple of times the form in which members of 
the Committee might appear before the Ontario 
Legislative Committee, if asked, and there is 

a possibility that when the question comes up we 
might want to suggest that this is eeptare a very 
good way of doing it - having an informal session 


for an evening rather than a more formal Committee 


hearing. 
THE CHAIRMAN: At least for a starter. 
MR. STEVENSON: For a starter. 
PROF. LEDERMAN: The individuals 
could later go before them -----— 


THE, CHAIRMAN: Exactly. 
PROF. LEDERMAN: And say "I am speaking 
for myself, and this is what I think." 
THE CHAIRMAN: It would be an opportunity 
for them to meet people and be a little more 
relaxed than sometimes rabtens if you were meeting, 
shall we say, certain dane leak people the first 
time in the more formal surroundings. | 
, Is there any other business? 
PROF. SYMONS: Mr. Chairman, if we 
are going to come for that gathering, might we 
take the occasion to have our next meeting? 
THE CHAIRMAN: I was about to suggest 
that other things being equal, depending on what 
we are called on to do in the intervening time, 
we have normally tried to strike our regular 


quarterly meeting, which would have been in March. 
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ONTARIO ADVISORY COMMITTEE ON CONFEDERATION 
Meeting held in the Treasury Board Room, 
-7Tth floor, The Frost Building, Queen's Park, 
‘Toronto, on Friday, April 2nd, 1971. 
PRESENT: | 

Mr. H.I. Macdonald (Chairman) 

Professor A. Brady 

Professor D.G. Creighton 

Mr. G.E,. Gathercole 

Professor W.R. Lederman 

Professor R.C. Mcelvor 

Professor E. McWhinney 

Professor J, Meisel 

Mr Wo. Perry 


Professor T.H.B. Symons 


Bre RIN. seguin 


Mr. E. Greathed (Secretary) 


Mra ARS Dick 


Mr. D.W. Stevenson 


Mr. G. Posen ) 
) 

Mr. N. Mailhot ) Secretariat 
) 
) 


Mrs. J. Wilensky 


"Regrets" received from 
Professor J. Conway 
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--- At 10:15 a.m. 

THE CHAIRMAN: Well, gentlemen, there are 
three principal items on the agenda this morning: 
the remarks of the Chairman, the report of the 
February Constitutional Conference, and the 
discussion on our meeting of last evening. 

E“tnink, by way of Meares achat to the letter 
I wrote about the Committee, I guess a number of 
factors came £ebee fee in one time and place. 

Over the lifetime of this Committee, as you know, 
five members had left us for one reason or another, 
and quite a few others from time to time had 
raised the question as to whether they had not 
perhaps given enough time and effort to this 
runczion, and all or us, Ll think, in the Oaam bes 
from time to time had discussed what the future of 
the Committee should be under the new 
circumstances. 

We concluded, following our discussion here 
and following a discussion I had with the former 
Prime Minister, that the proner thing to do would 
be to wait until March lst, when the new Government 
took over. Following that event, I had one or 
two conversations with Mr. Davis ‘and brough him 
up to date on the background, the general 
conclusions of which, in his view, were the 


following. First of all, he felt that the work 
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of the Advisory Committee itself and the 
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advisibiity of having such a function continued 
to be an important one, and he wanted to continue 
with a oe Nave ee ee an Advisory Committee on 
Confederation in some form and-proposes to establish 
Such a Committee. Secondly, he has some ideas, 
however, about the terms of reference, which would 
not exclude the kind of things this Committee has 
dealt with in the past, but perhaps add some other 
items which might suggest the addition of other 
people of other tvpes of background or expertise. 
Thirdly, the decision to form a new Committee would 
not in any way -~ and I would like to emphasize 
this -- imovly that he would rule out invitations 
to any members of this Committee who might be 
interested in serving on a ded Committee with its 
new terms of reference, if that were congenial to 
them, and so on. However, by the same token, he 
did not want to be in a situation in which one did 
not really face the question deliberately about the 
future of the Committee but merely drifted along 
without ever considering whether some might wish 
to leave or give it up. 

sO that I think: the steps now are these, that 
the life of this present Committee would conclude 
today and conclude, I hope, on the happy note of 
the man Thoreoneinces us and who created the 
Committee coming to lunch with us today at the 
Park Plaza and having an opvortunity to say to you 


what he felt about the Committee. 
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Then TI will be weprine with ner Davis about 
trying to out in shape exactly what he thinks he 
_wishes to have ae a new Committee, and I propose 
TREAERATT SOE e ene a chat a1 bntORer of you, or you 
mirht be good enough to let me know your own 
thinking, as to -really how you feel about this whole 
exercise. 

It seems to me there are a variety of 
possibilities. Any individual may feel that reallv 
he has had enough and would like to do other things. 
He might feel interested in serving on a new 
Committee, but that in turn would fall into two 
categories: either interested in serving (period) 
or interested in serving depending unon exactly 
what the Committee was designed to do. 

I think that is about as much as I can 
Say about the present status. Certainly if there 
are any questions I will be happy to respond. 

MRS ESR Y The new terms of reference you 
speak of, will these be disclosed at some time 
before we make up our minds? 

THE CHAIRMAN: On; yes. I think the first 
eine “Co do “Vs"'lo define “what the Commitvee “is 
going to do, and then consider the names of people 
who might be appropriate for such a Committee: 
also to find out which people might regard such a 
Committee as congenial to them in terms of whether 
they would be interested or not. 


PROFESSOR McWHINNEY: |. Mr. Chairman, I am 
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interested in terms of political science and 
constitutional law as much bs anything elsen Dut. 
have you yourself ae general conclusions in 
relation to the utility of a non-parliamentaryv 
committee as compared with a parliamentary committee 
and the liaison between the two? You know, this 
matter has been discussed at the federal level, 
also in Quebec and other provinces. Do you think 
there is a time when the non-parliamentary committee 
functions better than the parliamentary committee? 
Are there any general,conclusions that you can 
communicate to us? 

THE CHAIRMAN: a ar it is apples and 
oranges, Ted. Thisis purely a personal view, 
Duc 1 think 1t 1s very important that. there be 
parliamentary committees, simply because I think 
Jt is very important that there be opportunities 
for those who are elected to office to be as fully 
involved as possible. I hope, for that reason, 
that the Legislative Committee which was 
constituted in the dying days of the last session 
will be reconstituted or some such committee will 
fo on. ub Panini it is very important that it 
should, 

I also say, and intend to say at noon, 
that I think the experience of this Committee has 
been a considerable one in the life of the 
Government of Ontario and in the development of 


good policy -- and often just as important to the 
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avoidance of bad policy -- over these years. I am 
preatly convinced and, of course, versonally 

freatly indebted to the Committee, because we started -- 
those of us who started intensively in this five 

years agro -- started pretty cold. Atwdeast, I.dids 

It would be really inconceivable to me to think of 

that period of time without the input and the 
nourishment that’ we have: had, from. this Committee. 

ihenbut see. axvnumberh of other, dividends il 
think. I hope that the universities of Canada, 
-Or each of you’ in your individual areas. of work, 
in turn are the better for what this Committee may 
have given to you and you in turn to your classes 
or yvour associates, or whatever. 

I’ thought very carefully about what 
recommendation I would make myself to the new 
rovernment, because one is always in the difficult 
position of finding the middle ground between what 
you thinks imirieht tand.what micht: be (no matter 
how objective one is) a temptation to suggest 
that you want to perpetuate yournowr activity, on 
place in the thine. So.I-did suggest to Mr. 

Davis that in my opinion having such a Committee 
was not less important but perhaps even more 
important now than it had been in the past, but 
for different reasons: because the nature of the 
work that had to be done was a little different, 
and because there was a new government which 


presumably would benefit just as much from advice 
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as 4n old one. 

“tata also advise that I felt that the new 
Prime Bi tape should EAM ieee phe) free in whoever 
he wantéd to have on stich s Committee and for 
whatever purpose, from the Chairman down. Le timievk 
that is pretty much the position he is following. 

MRas PERRY: Tenit fadretovrasks) Tanthwhether 
you feel that this povernment has the same sense of 
the contribution that such a Committee might make, 
that Mr. Robarts had? 

THE CHAIRMAN: I think in general terms the 
answer is yes, because Mr. Davis himself in his 
campaign attached a great deal of emnhasis to 
broadening the basis of government to include 
peonvle outside the er nee eee a and to 
involve more people in the government, to try and 
achieve that goal. So that buthimk fintnoge 
general terms -- yes. 

As far as the work of a particular Committee 
fe fates this kind.is coneerned, I think the fact 
of the matter is that the government has been itn 
office for a month and a lot of things have been 
thought and talked about, but perhaps not 
everything yet in the degree of detail, and that 
is why I really am not able to be very specific 
about what a Committee might do and so on. The 
time has just been very short. 

PROFESSOR SYMONS: Mr Cha rman aitiilt 


would be helpful to have a comment about this 
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dee iaumens from one member of the Committee, I 
welcome the decision and the course of action that 
has Gueneesl awed. I. am sure that most of us, or 
ail of Us wadot ied eet nas utterly appropriate 
amd timely that the new Premier and the new Government 
should have a ee She dawie cleaning up 
Such bodies as ourselves, and should have the 
opportunity ofathinking freshly vabout «creating its 
own advisory bodies, if it wishes to have them. 

While I appreciate, for one, the sensitivity 
with which you have anproached this, and the way 
in which vou suggested that we mireht mention to 
you the wav in which we would wish to consider 
giving further service in some other form, I for 
one would be very hesitant about that. Pre hink 
it is most important that neither the new «Prime 
Minister, nor you, should find yourself in any 
position of being under some sense of obligation 
if one of us expresses interest, because of the 
ee that we have given during the nast six years. 
That is something that inadvertently we could do: 
we could somehow, without meaning to, encumber the 
fovernment. I think it ‘very important that there 
be no sense of obligation to us in view of 
our work in the past six years. 

I do share your view, Mr. Chairman, that 

there is a need, and I think it is greater. for 
the new Government to have access to continuing 


advice not just from political sources and not just 
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from its own permanent oneal service advisers. 
I think this is a continuing need and one of gfreat 
Importance. 

I was happy to note threo letter describing 
the somewhat different concept of an advisory 
committee that the new Premier seems to have in 
mind, that he was shifting awav from the focus 
that we have had almost exclusively (almost 
amounting to a pre-occupation) with matters of 
language and of Quebec. I think they are also 
more damportant, ‘not Wess ‘important: "but Iv think, 
as was demonstrated at our meeting last night, 
the stresses and strains in the Canadian Federation 
now are increasing, and I think they will concern 
new areas in a way that has not been so much the 
case during the time that we as a Committee have 
been performing. it ‘seems. pretty clear that 
extraordinary tensions that will affect confedera- 
tion and federal arrangements are building in the 
eat and I think they ‘probably are in the 
Maritimes too. That is one aspect of the new 
approach to advice on confederation matters that 
Tl 'think wit] need ‘to 'be ‘looked ‘ati. 

I just want to say how much I welcomed the 
move that has been taken and the sensitivity, 
courtesy and generosity with which it has been 
done. 

THE CHATRMAN: Thank you, Tom. You remind 


me, just before I forget, of just one point there: 
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that if, as the result of your experience, any of 
you have any thourht as to the kind of Issues or the 
kind of Approach that the new Committee might take, 
T WOtia CbrmoseOmtaed pin to receive as soon as 
possible from hai, PAS OEE note, however brief or 
Nhowever direct, of suggestionsthat might help me 

in helping Mr. Davis to formulate more explicitly 
and exactly the course that things might take. 

MR. SEGUIN: Mr. Chairman. I have already 
told Mr. Davis that I wish to be replaced on this 
Committee. I did not know what form it would take 
or’ anvthing like that. However, I make it with a 


proviso which I do not want in the minutes. 


_--- Off the record discussion. 


You asked about the comnosition of the 
Committee. IT have nothing asainst professors. 
I am Chairman of the Board, and if I said that 
at my own university I would be lynched, but [I 
think that this Committee should inelude union 
Woodie and business people, people from stronr 
unions and business people from bankers’ 
associations or insurance companies or people of 
that nature. i think you should Nave a general 
representation of the peonle of Ontario. I am 
not saving you should exclude university people: 
on the contrary, they should maybe be in the 
Mayor. ty". 

T came here this morning, althouph I was 
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there will be nothine much said. We will just sav 
goodbye, and it will be like New Year's Eve; singing 
Auld Lange Syne, or something like that"; but [I 
came as a Franco-Ontarian to thank all my collearues 
here for what thev have gone for my people. In my 
association we have worked hard, ves, and we would 
Still be workine hard, but I am sure that without 
the efforts of this Committee we would not have 
Obtained what we have obtained from the Robarts 
Government in the last five vears. I know some 

om syouwab jected ta ‘Litatirthe itime, «»butel rsti11 
think that in your own hearts and feelings vou 

wish to save Canada and have some more money here 

in Ontario and ‘anywhere else in Canada. 

We, the Franco-Orntarians. today are satisfied 
and: iwe; tdaymoteiwish «to mush too far ior too) fast, 
either. Aston the Courts’, as tl«sankd diaistiinight:, 
we are not requesting Courts overnight. CALS is 
a matter of years, and when I say "years" it may 
take twenty-five or thirty years before we have 
sufficient qualified personnel. 

I also mentioned the fact that the number 
of Franco-Ontarians at the University of Ottawa 
has doubled since we have pot the secondary 
schools. This means that more of my people will 
be available eventually to take better positions, 
whether in the Government or otherwise. Then 
thev will, as the result of that, be able to 


develop their culture. 
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Culturally we are far behind the English 
Speaking peovle. for two reasons. ihe Tins’ 
reason is that we did not have enough educated 
people. Secondly, we did not have the financial 
means. Gradually, however, this will change in 
view of the fact that now we can get to university 
and come out as university graduates. take on better 
jobs and have a better outlook on the world. 
~wei Off the record discussion. 

Again, I thank you all caer ait help and 
wish vou luck. hf ratwvany time “I can be of 
assistance, it is onlv a matter of calling me and 
Perce what I can. 

THE CHATRMAN: I very much anpnreciate that, 
Roger, and will.certainly look to you for 
sugpestions about personnel for this Committee, 
ang .continudus ly "for advice on the questions" that 
youthave carried to us:. 

MRS. cGATHERCOLES Mei Chairman hetnougcnt 
that Tom Symons put my thinking very fittingly 
and appropriately. IT have not been as regular 
as some in my attendance at meetings, but I think 
I do go back to the beginning and the formation 
of the Committee, and I must admit that I have 
found it extremely interesting, indeed 
fascinating, to be associated with the gentlemen 
who have been members of this Committee. L think 
the choice that was made has been excellent. T 
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committee should be renresentative of business 
veople. bankers or financial individuals. economists. 
or anvone else, Roger; that is my view. Ty think 
the members of any committee which is appointed to 
a task should be appointed from a standpoint of the 
contribution that they can make to. the abate ane 
of the committee. Pw thi Seams tance..4 thdnkioite is 
very appropriate that the Committee should be 
heavilv weighted with professors. The selection 
in this instance was, I think, quite outstanding. 

I have sat on many committees in my time, and I 


have found this one very stimulating in every 


respect... 
I would think, Mr. Chairman -- I suspect 
this anyway and hope it will be so ~- that the trend 


in the discussions of federal-provincial relations 
will put a little more emphasis on the economic 
BAe. Of ts I know these matters of 
constitutional reform are wital and extremely 
important, and they make progress very, very 
Siowly; ebutede thinks this -.trend is. coing, to, play 

a much more dominant role in keening Canada working 
Oe eee together in the future. ie Cnink. you 
can have abuses and excesses creeping into some 

of the mechanisms that have been established 

under the present system, and I think some of 
these mechanisms and methods should be examined 
very, very carefully. That is @1l ib have to) say, 


Mr. Chairman. 
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THE CHAIRMAN: I don't know if there are 
any other comments on this. I might, while we are 
being a little whimsical about the folklore of the 
Committee, tell you this, again off the record. 

--- Off the record discussion. 

PROFESSOR CREIGHTON: £idon't think there 
is anything I want to say, except to approve what 
Tom Symons has said. I think it is entirely 
appropriate that the Committee should cease as 
presently constituted. In fact, you may remember 
that I suggested we should collectively hand in 
our resignations. y think that would have been 
an. easier way in which to end the Committee because 
then Mr. Davis would not have been obliged to 
advise us that that is what he wants us to do, 
so that he aa have a clean slate on which to write 
the names he wants. I donot, feel. thoveh. of 
speak for aera: alone, of course, that I 
varticularly want to say that'.. would be interested, 
ox on what terms, until the names are known. 

PROFESSOR SYMONS: Mr. Chairman, you 
touched on the Gi tficultey yous fod vourse. tf ani in 
being roped in as Chairman of the Committee. 
Perhaps there will be other opportunities, but just 
when we are together as a Committee, I think I can 
sav that all members of the Committee share my 
feelings about how fortunate we have been in 
having you as Chairman, and how thoughtful and 


patient has been the leadershin which you have 


oe: ' 
ot : ee ee 


1] 7 

yn | : ae. by rt 

Pale ” 7. “) - ver "7 

ane a is ene ah 

pa hay | 

alia! | ; We re ine | oan 
> “Y ve ; aaa vee 

va 2 ae shed | oat) a 


ee, nk | eet neil, AO) 
me _a 1. 

Re dlyid alle baat dad 9.) 

oe me 36Rn ay Pel) os ORES pny y ote i. a a a 


(o% 


WEN iiat -eh Aw Rsbn wl Coxe elope ieee ss 
whit ee. Ys ee ee spottangtest xe 


Sutokl welt ay Wee es yag tae nt xa, A988. fey, 
vy i, re ‘tla deal vad fon ina eived els | naitt | 
(eon, laa st Stee eb [ete tend Gl eee 
"iG ieee wat oceea ll ¢ vibe Went oA aly on 

Mico lig | - ire ODA ‘lade ot semert. ot 
et i % Vo reer tweyn "ol MBSAs 
deme of, Kiwi) T JAMe Nee mee efrn hot aie 
‘9 PD) Jew gre? Tadw qo 26 
24OuYR  HHSSIRORA 
| eer « \etucl 9 tty ant dé Benebeds 
1 (, ee . “oa “app? ed eh AL eaeF aabae 
yy = nh od fDi ult sanity 
se Satsang ote ow sactw 
mm FFI imam [ts sorte ey 
‘ fq) 4n yoy sty 


as r9 af¥ AAS tno ken 


ro | 


given to this Committee. It has been a verv great 
pleasure to serve on the Committee and a very large 
factor in that has been the quality of leadership 
you have given as Chairman, which we all appreciate 
Very much. 

--- Applause. 

MR. SEGUIN: Can Ladd to that. “also our 
staff. 

PROFESSOR SYMONS: Indeed. 

PROFESSOR LEDERMAN: Mr. Chairman, I was 
going to say a few moments ago that I wanted to 
second everything Tom Symons has said, and I really 
Maver novmine sto add to 103) ana as to Ais Tas: 
remarks. I second everything he said doubly and 
in spades. 

THE CHAIRMAN: Thank you very much. - 
can become sentimental very easily, so we had 
better get down to some business and turn to item 
two. 

INE a sa otis The economic wing here is 
maintaining a subdued silence. We are just 
overcome with the occasion, I think. 

THE CHAIRMAN: I think you are overcome 
by meeting in the Treasury boardroom. 

MR. STEVENSON: On “une side of tie 
defendants. 

THE CHAIRMAN: Yes, this is the side where 
the Government, the Ministers and the Board 


usually sit, and this is the side for ‘the supplicants. 
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MR fPERRY: The wailing ones (laughter). 

THE CHATRMAN: The conference in February 
was very important, of course, for a number of 
reasons. Eagal dont krow if you or Don “want: to 
make a resume of where that went and where it leads 
to. 

MR. GREATHED: Mr. Chairman, I might say 
briefly that the members have received, and no doubt 
are quite familiar with, the statement of 
conclusions: and in away, I suppose, the 
discussion on agenda item 2 can be linked with 
item 3, because I think we had a very candid 
discussion last night about some of the issues that 
came up. and I think that both you and Mark 
McGuigan described the kind of atmosphere of 
that conference and some of the problems that we 
encountered. 

I think what we are faced with in the next 
few months is a series of multi-lateral and 
bi-lateral meetings at which the general terms in 
the agreementsof Februarv 8th and 9th are 
attempted to be translated into more specific 
language and into more specific pronosals which 
the Prime Ministers and Premiers can consider 
at the conference in Victoria in June. That is 
really the dimension of the task that is facing 
us, and I think here,of course, there is a very 
special responsibility of the federal government 


who are the sort of principals in the negotiations -- 
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but also, of course, our own responsibility -- 

for making suggestions and so on. Wat hinks Gas as 
the sort of work that we are about to get engaged 
in, and until we do get engaged in it auite fully 


I really do not. think there is very much more to 


say. 

I think, however, that we would be 
particularly interested -- and, as I sav, you mav 
want to link it with item 3 in the agenda -- in 


having the views of the members of the Committee on 
the statement of conclusions and on the kind of 
thoughts they have as we face this rather difficult 
task of making the proposals more spnecific for the 
First Ministers in June. 

PROFESSOR CREIGHTON: Mr. Chairman, I was 
not present at the meeting last night: at least, 
f was,for .a while, but. 1 wnad toyleave early to 
catch a train. I presume that at some voint or 
another there was a discussion of the conference. 
I WAS. not there to hear any precise indication 
of what was decided there, and varticularly about 
the matter which has got a good deal of 
publicity in the papers, which is the position of 
languages in Quebec. What was the agreement or 
the arrangement there, can you tell us, vlease? 

THE CHAIRMAN: Well, we explained, or at 
least I offered my impression of what hanpnened 
and so did Mr. McGuigan, and I think they were 


the same: that the language issue I frankly do not 
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think people exnected to take the turn of events 
It did-=-="the section 133 issue. It came up 
fairlv neutrally and Mr. Bourassa, supported by 
Mr. Trudeau, said that of course if we were going 
this way this will change the traditional position 
Of the English language in Quebec, and the logical 
wena Wiel pe @ Kind of parity.” that» unless’ there 
ils the same provision for the language minority in 
English-speaking Canada, you cannot expect it 

to continue in Quebec, period. 

As I was saying last night, I never cease to 
be surprised that this did not literally blow ee, 
roof off the conference centre, but it was all 
Very cuvet. sand) 1 “ohanke s ‘am correcc™ ine ens 
recollection that one of the western Premiers 
(oerhans Mr. Bennett) rather than jumping on this. 
I think,’ pulled the rug by saying: ~ "Weil 1 guess 
that would be a good balanced situation, wouldn't 
a a 

Mr. Robarts, I know, got very uneasv, and 
ne saa. “Unis. vou knew, ts rot thelkind lof 
solution at all that is reasonable to contemplate 
or possible to undertake.” 

Then there was quite’ a bit’ of discussion, 
again fairly low key, and I went Seth the 
impression not so much that people had different 
views as to what hanpened but just that reallv 
nothing very much happened. LG Just nune Chere: 


it just suspended there without very much talk, 
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or certainly any detailed talk, about the 
implications and the broader political ramifications. 
Or anything else. 

What actually came out in the communioue in 
facths,Ea? 

MR. STEVENSON: Page 4. 

PROFESSOR CREIGHTON: itis just where by 
omieston, *that is all. 

MR. GREATHED: Pevhink, Bustaas a footnote 
to what you said, Ian, the narity issue probably 
Struck home quite forcibly but here the First 
Ministers were most concerned about getting an 
agreement in Be eres and I am not sure they 
necessarily felt -- perhaps this just came 
collectively without anybody saying it -- that 
they wanted to go into the detail now, but to 
leave the thought that this was the kind of 
policv issue they were faced with, and that the 
subsequent discussion which would take vlace 
after February and before June would have to 
econgiront sathis. and ae issues. I think that 
is probably an explanation of what went on. 

You cannot read, and I do not want to read, nto 
the minds of the politicians around that table. 
but I think they rey perhaps felt that this was 
some detail that if they started discussing then 
it would take an enormous amount of time to get 
through to any conclusion; and I. don't think 


they wanted to impair the general consensus that 
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there seemed to be around the table that we agree 
On a series of proposals such as was contained in 
the --- 

PROFESSOR BRADY: Would it be right to: 
assume that actually they were not agreeing in 
principle, necessarily, to this idea, but that 
the idea was being studied and they would 
consider it? 

MR. GREATHED: That: PserLent . 

PROFESSOR BRADY : And*the\“product of the 
consideration would appear definitely in June. 

MR. GREATHED: Av YTedst ;thesalvernavives , 
the options, would be put before them. 

PROFESSOR BRADY: Precisely. Atter aL. 
the one thine that strikes vou about this 
conference in February -- and all an outsider can 
Judge is by this document of conclusions -- is the 
immense territory that is covered. I mean, the 
amending formula itself has occupied conferences 
in the past for hours and days, and here it is 
treated merely as one of a number of important 
matters. 

I think the amending formula that is 
suggested there is a decided imvrovement upon 
the Fulton-Favreau; but some of these other 
questions, like the language one, of course, 
nave not been really explored in federal-vrovincial 
conferences since 1968, as far as I am aware. 


T assume that the Premiers thought: "Well, we 
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can't discuss this now. We will have to think about 
this vand. -discuss, it,.in «une..” Ai eleotiro het. inet his 
type of assumption? 

THE CHAIRMAN: ‘ I think that is right, but 
there was one other feature about it. Was there 
not some suggestion that the English communique 
and the French communiqué did not appear to say 
exactly the same thing? 

MR. GREATHED: That started it. 

THE CHAIRMAN: started .the whole business. 

ME GREATHED : Yes. 

THE CHAIRMAN: Have we checked that out 


as far as our own intervretation of those 


communiaués? 

MR. GREATHED: I was going to ask about 
Ron 2 they Gary, did we look at that? 

I Rawr Oo I am trying to remember where 


there was a difference, whether it was in the 
social policy area of the communiaué or language. 

MR. STEVENSON: Social nolicyv. and the 
other thing was the omission in the French text 
of the Quebec reservation on language rights. 
Those are the two things. 

THE CHAIRMAN: That is the one, and the 
other was that the English communiaué merely 
indicated that Quebec wanted to continue to 
discuss) social »policy iin,thercontext,of, the »total 
package. whereas the French communique, we oe 


alleged, made it appear a little stronger, as if 
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the arreement on other things in the package were 
contingent unon a satisfactory arpreement to the 
Social policy issue. 

MR. POSEN: Almost the difference between 
“agreed to consider" and "agreed". 

PROFESSOR McWHINNEY: iene keane ais tas fair 
interpretation. As I say. I had not mvself 
noticed an ambiguity until my attention was directed 
to it, but I went through it in detail and there is 
a considerable divergence in the implications in 
the two versions. Dndisi 4d Sawhyt le saldatelEd 
when we met several weeks ago, that it struck me 
as one of;those: deliberate! institutional devices 
to produce a consensus, that you give slightly 
different texts to each group. but Fd explained to 
men thats this was not how*’it- occurred; that’ ite was 
Just the ordinary samesmanship. 

MR. GREATHED: It was also the pressures 
that were confronted. femeanG themconterence 
was Shay for two days, and the communigués, 
unlike some conferences I have had, are not 


produced ten davs in advance of the conference. 


PROFESSOR McWHINNEY: Sure 
THE CHAIRMAN: And it was packed pretty 
tightly that dav. by the way. The second dav 


thev started at ten in the morning and worked 
rachtothrourh, having linchaatathertabiertot keep 
working right through to six o'clock, and they 


were setting a pretty hot pace. 
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PROFESSOR McWHINNEY: One should also say 
that’ asa result oP this misfortune, lL woud. tsay. 
the adoption by Quebec of this new formula for 
amendment is very contingent now. There is an 
unholy alliance building up, much as hanpened with 
the Fulton-Favreau, which may cause Bourassa to 
withdraw. 

The English language community is very upset 
evowe=seev.on 133, what) LU considers. to be 
entrenchment. On the other hand. the nationalist 
wing of the Parti Quebecois and the Liberal Party. 
for that matter, are upset about what they think 
is a constitutional straitjacket, having in mind 
Quebec's plans to get extensive powers back from 
Ottawa. Some grouvs have collected massive 
amounts of detailed study of the implications of 
these two texts. Lt may all start pouring out 
in the next month or two. Mie discussions) jof 
it were very considerable, and in making a 
Dea Teen Tl would’ think its .contingent) really 
whether Mr. Bourassa will be able to deliver in 
June on the undertaking he presumably made in 
February. 

The two quite different groups are very 
concerned about the formula for guite different 
reasons, the Fnglish language community and the 
nationalists, too. itiisitvery unfortunate il 
am sure, as Ed says, that this is what has happened; 


it is verv unfortunate that there is this 
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divergence between the two texts, because it lends 
itself to non-innocent interpretations. 

PROBE GSO SYMONS: Mei BOUraSsS46 - Ash Urecad | , 
claims that Mr. Robarts endorsed his interpretation, 
andatheresispa,little,special delicacy.there. Do 
you remember in his statement Mr. Bourassa said, 

"Mr. Robarts has endorsed my view.” 

THE CHAIRMAN: I don't think that was auite 
acc ura er. 

PROFESSOR SYMONS: (2o.dnt t (Cb ake sented Tne i. 
but he did claim it. 

THE CHAIRMAN: I wonder, would it be 
beinpul wit there An COULe SOs ULE communiaue 
which are about, Ed, if we just perhaps worked 
bnroucn this systematically? 

PROFESSOR CREIGHTON: We. didnt tucet. 2 copy 
Offs this.at+ ali, 

MR. GREATHED: Yes. 

PROFESSOR CREIGHTON: Dera arte x 

MRS. WILENSKY: Lo Wiese enue da a. one 
package with all the other documents from the 
conference, some of the ovening sneeches by the 
other Premiers. 

MR. GREATHED: Lan Sor rv eroressor 
Creighton. We will make sure you get a copy. 

PROFESSOR McWHINNEY: Did. you, include 
Doth, fextissn though? ih think: Drow wWretlent on Hand 
others would really want to examine them eee 


MR. GREATHED: We will make sure thev get 
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them. 

THF CHATRMAN: it you would like to run 
through here and pause for anv narticular areas 
for clarification or any observations you might 
have about these points, it might be the most 
useful way of getting up to date and getting some 
puidance. So,” Ha Pit’ you would wust like ‘to 
take us through --- 

MR GREATHED@ Well, the first section is 
On patriation, and here I think the pronvosal at 
the bottom of page 1 and tov of pare 2 is a fairly 
Simple one and really, I think, self-exnlanatory, 
as probably most members have looked at it. 1G 
there are any comments, again, we would annreciate 
them. 

IT think’ in’ the discussions we have had’ on 
this question in the Advisory Committee, I have 
not sensed that this particular procedure which 
was proposed here was objectionable or did not 
meeenthe kinds of concerns that various members 
epe this Committee had about anv vroposed 
patriation "formula. 

PROFESSOR McWHINNEY: rethink tne term 
"Katriation” its “objected to by ‘various people. 
Cleoudrnyan “thinks "it “Ys"an"Anglicism. 

MR. GREATHED: Well, it may be. I have 
always wondered about the term "patriation" and 
how you repatriate something that has not been 


patriated. 
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MR. PERRY: Never been (there. 

PROFESSOR McWHINNEY: I know Bill Lederman 
Cua Memapacernaty, for this, bub il thought itawas) a 
Galicism, at least a Latinism -- "patriation", but 
I find a leading French Canadian saying it was an 
Anglicism. 

PROFESSOR CREIGHTON: What does he propose? 
Have you got any words? 

PROFESSOR McWHINNEY: He preferred 
nationalisation. 

PROFESSOR LEDERMAN: I stand by what I said 
os. our Last mesons Ons GHLS "SUbTECE. Sih cme MON @) 
the Blue Book and I won't repeat mvself. 

MR. GREATHED: Are there any Asher 
Comments. then. On, thal specific section, because, 
if not, we can move on to the amending formula. 

PROFESSOR SYMONS: I think the wording is 
MeliGuLe Loose and) unfortunate. Che use of the 
Ceatee ores. If you mean United Kingdom, I 
think "United Kingdom" should be used throughout. 
Canadian passports do say that Canadian citizens 
ere EPritash sub jeccs:. De May Or may noe De 
an anachronism, but it is the law for the moment, 
and I think where "British" is used they should 
substitute "United Kingdom". 

PROFESSOR McWHINNEY : is "Uniced Kinedom” 
Still a protocol term? Il thought they changed it 
to"British Embassy", instead of "United Kingdom”. 


I thought "United Kingdom" had been dropped by the 
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British government. 

PROFESSOR MEISEL: What its the country 
called? 

PROFESSOR McWHINNEY: Great Britain. bee 
is still, in U.N. terms "Rovaume Unie", but you 
notice the names of the embassies have been changed. 

PROFESSOR SYMONS: if vnere is thay schenge- 
it should read "Parliament of Great Britain". 

MH, GREATHED: Under the amending formula, 
there are basically three sections set out on pages 
2 and so one on the general procedure, and then 
the snecific sections as applying to the federal 
and provincial constitutions, and finally a third 
section at the bottom of page 3, "Amendments of 
Concern to Canada plus one or more but not all 
provinces". Again, if the Committee has any | 
comments on this, I would aporeciate. them very 
much. 

PROFESSOR CREIGHTON: On page 2. Mr. 
Greathed, "Resolution of Consent at the Federal 
Level" that means the usual resolution endorsed 
by both Houses? 

MR. GREATHED: Ves. 

PROFESSOR McWHINNEY: That isa (pad. terms 
i think. "Resolution of Consent.” There is a 
more formal term for that. We might perhans ask 
Professor Brady. 

PROFESSOR CREIGHTON: That is what I was 


wondering. 
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PROFESSOR McWHINNEY: Pos s iota "vernm ‘of 
ano, “Resolution ‘of Cétsent ™pand ft fs riot 
precise: 

PROFESSOR CREIGHTON: It says in (b) at the 
bottom of vage 1, "Approval by Resolution in the 
usual way". That is, by legislative process 
in the two Houses of Parliament. 

PROFESSOR LEDERMAN: The usual way is by 
Joint address. 

PROFESSOR McWHINNEY: "Joint address" might 
be better. 

PROFESSOR CREIGHTON: Be think “oleae rather 
Casual way of ‘putting it. 

MR. DICK? I was going to observe, Mr. 
Chairman, that the reason it is so casual is 
because no person was quite sure what really they 
had in mind as to how this would be done. I 
don't think they wanted to lead vO prs 
presumption it would be, for instance, Joint 
Maar . and for that reason they vrobably called 
ta ‘that. 

PROFESSOR CREIGHTON: In other words, it 
might be Mr. Trudeau's Cabinet. 

MR DICK: It might conceivably be Mr. 
Trudeau. 

PROFESSOR McWHINNEY: There’ isvst iT tne 
defect that it is not a term of art, and it does 
not have a precise connotation. 


PROFESSOR LEDERMAN: But it does say, 
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"Anproval by Legislatures, plus the two Houses of 
Parliament”. That means some kind of nrocedure 
| whereby you get a péerliamentary vote and a majority 

in parliamentary bodies, I would think, which is 
the crucial point. 

MR. POSEN: Pie yGhneadirman. lo pelileve in the 
House of Commons Mr. Trudeau was asked if he 
contemplated putting any agreement before the House, 
and he answered the Onpvosition in the question 
veriod that "Yes", that was the procedure that he 
envisaged. 

MR. eGREATHED: Under Section 2.18 7tnere 
any comment there? 

PROFESSOR McWHINNEY: The point did come 
up in wertein, discussions, in Quebec about. 
"British Parliament legislates to make any 
consequential appeal or amendment of British 
Statutes affecting the Canadian Constitution". 

I think people making this point were commentinz 
mane on the French version, which may not be 
exact here, but of course there was a suggestion 
bhatt st hndewwent beyond. as. it stands: that this 
might have rather surprising effects on past 
equitable British laws. J would really read 
the French text to see if that is the one. 

MR. GREATHED: I suppose the same comment 
under number 3 that Dr. Creighton raised under 
number 1] would anvnly. We have made a note of that. 
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IT spoke to about this were talking in relation to 
the French text, but one comment was made in relation 
to the Statute of Westminster, and various other 
Statutes. Is it general enough to catch these 
Sure Oi online sy Presumably not intended. 

MR.” (PERRY: Are there any further comments 
On pvatriation or the amending formula? 

PROPESSOR CREIGHTON: Mr. Chairman, has 
Quebec indicated a willingness about 2(a)? 


MR. GREATHED: This is the bottom of pare l, 


Tom? 
MREYSPERRY: Which 2(a) 1s that, Tom? 
PROFESSOR BRADY: Functions of the Queen? 
Mite PERRY : There are several 2(a)'s. 
MR. GREATHED: I am sorry, Roman II, small“a” 
or, page 3. Your auestion again, Tom? 
PROFESSOR SYMONS: Is there some indication 


that this would be acceptable to Quebec? 

MR. GREATHFD: $=‘Theyv have not raised anv 
recutrty cpyection to the vest Of my kKnowledece. 
My collearues may correct me on that. T 
haven't heard any objection. 

MR. GATHERCOLE:’ I was just curious in 
that matter of the formula about 25 per cent of 
Canada's population, with the swing in population 
in other parts more favourable to other parts of 
Canada. whether Quebec ultimately mirht drop 
below -25 per cent. 


MR. STEVENSON: But it says "is now 25 per 
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cent or over or in the future", so since Quebec is 
Over 25 per cent now it cannot be excluded later. 

MR. GATHERCOLE: I see. 

PROFESSOR McWHINNEY: | What could hapnen, 
that could have rather astonishing effects in the 
future. Frankly, without explanation I wonder how 
anvbodv can agree to this. 

MR. STEVENSON: Quebec quite conceivably 
could ‘dropbyiithesiyear: 2000vitoi2el' or 22> per: ‘cent 
of the Canadian population, but this was put in 
specifically: (rse now's in order: to preserve that 
Quebec level. 

PROFESSOR McWHINNEY: I can really see 
this "camisole" divorce coming into operation 
with the population movement. if it means anv 
province presentlv with 25 per cent and 4ny 
in the future: 

MR. STEVENSON: Although I cannot see, 
given the current ten provinces. any other 
one Wines besides Ontario and Quebec reaching 25 
ver cent. 

PROFESSOR McWHINNEY: British Columbia. 

MR. STEVENSON: British Columbia is onlv 
about,.ll per cent. 

MR. GREATHED: 11 now. 

PROFESSOR CREIGHTON: You perpetuate the 
veto. 

MR. STEVENSON: Yes. 


PROFESSOR CREIGHTON: For a particular part 
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of the countrv. 

PROFESSOR McWHINNEY: And accentuate the veto. 

MA. GATHERCOLE: Quebec is about what, 27 
per cent now, or a shade more? 

MR. STEVENSON: 28. 

MR. GATHERCOLE: ey Bot 2c. some 
conceivable, then, before the year 2000 that it 
Moura De, well” petore™ then. 

PROFESSOR BRADY: You don't pervetuate the 
situation forever. 

MR. GATHERCOLE: This is what it would be. 

PROFESSOR BRADY: After all, the Constitution 
can be amended. 

PROFESSOR CREIGHTON: How scould yous prevent 
it being Rare e ean ea? There are no means of not 
pervnetuatineg it. 

PROFESSOR McWHINNEY: As I sav, that is 
one that really slipped through. 

PROFESSOR CREIGHTON: World without end. 

Mies DECK : Amen! 

PROFESSOR SYMONS: Dorft you think it is 
quite conceivable, Mr. Chairman. that with this 
development of the Northwest and if there is a 
division of the Northwest Territories and the 
Yukon and so on, grouped with provinces like 
Alberta and British Columbia, it is quite 
conceivable that either of these provinces would 
move un towards this figure? 


PROFESSOR CREIGHTON: Almost predictable 
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that Quebec will drov below 25 per cent. 

PROFESSOR McWHINNEY: With the present 
immigation trend, 53.8 per cent of the immigrants 
fo into Ontario, and the oe: figures now down to 
12 tome L3andt is way. way down, I am sure this will 
hapven and fairly auickly. 

BRP DECK : Isn't that the whole reason why 
this type of thing was absolutelv essential in 
Quebec's eyes? I don't think anybody is more 
aware of that than they are, and they obviously 
are not: going to get themselves in the position of 
being faulted out because of the Pill and 
immirration. They have faced it and this is the 
mesarkts So if they get locked in, LU also 
recognises British Columbia's ambition that when 
it reaches 25 per cent it will be allowed in. So 
it is ll, things to.all men, but whether 
ultimately everybody is going to receive it --- 

MR. STEVENSON: Youcmay think it 
surprising, but there was certainly unanimous 
agreement, I think, ‘on the principle of that 
federal meeting by all provinces from the outside. 
before even a specific formula was developed. 

MR. GDECK: Tt was Alberta's pnaner, was it 
not, which right off the bat acknowledged that 
Quebec should have the veto, and we noticed this 
before. 

MR. GATHERCOLE: We won't get arreement 
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MR. STEVENSON: Exactly. 

PROFESSOR SYMONS: One other issue, Mr. 
Chairman. just looking ahead a bit -- "and anv 
Other province that hereafter attains 25 per cent 
of the population". Supposing in the next growth 
phase British Columbia, nerhaps an enlarged British 
Columbia, for a period of time achieves 25 per cent 
and then drops below 25 per cent. fs GbO then 
entrenched with the veto? Anv vrovince that 
achieves 25 per cent momentarily is then entrenched 
with the veto? 

MR. GREATHED: Yes. 

PROFESSOR McWHINNEY: It is the: normal 
interpretation, so you get a triple veto. 

MRE: PERRY: Not likely they will achieve 
that during their centennial year, though, even 
for ahdays 

MRea® TOK Might have a special census 
alle ofea sudden. 

PROFESSOR LEDERMAN: This Ls Poing: tol be 
tied to the decennial census, is it? 

MR. DICK: We don't know. 

PROFESSOR LEDERMAN: It -will"have to be. 

MR. GREATHED: I would assume so. 

PROFESSOR LEDERMAN: It would have to be 
applied to a definite census vear and figure. 

MR. GREATHED: We have no other basis for 
information of that kind. 


PROFESSOR LEDERMAN: It will have to be 
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done that way, but, of course, if you are only going 
to take a census everv ten years, at the nine year 
point your population figures may be quite out of 
line. They have been taking a census every five 
years out in the west because of the growth in the 
earlier years, the things it depended on. 

MRoe PERRY: It would appear then that the 
virtual right of veto given Quebec was discussed 
and recognised and accepted, was it? 

MR. DICK? Very much so, 

MRe PERRY: Why should we be worrving about 
1%? 

MR. GREAERCOLE: I was just interested in 
whether: this*would,cover it or not. 

MRe DICK: I just wanted to make the 
observation that when we say it was agreed to, 
it was agreed to in the sense that, for instance, 
Alberta: had indicated it led in saying this, but 
whether when it gets down to the ultimate front in 
eeu everybody is going to receive it with 
the same unanimity, we don't know. Ad this 
Februarv conference there certainly was not 
outsnoken opposition by anv province to it. 

MR. GREATHED: None whatsoever. 

PROFESSOR ,CREIGHTON: You agree that this 
was agreed to be considered and no more: vet 
the apnarent assumption is that it will go through. 

MRinDICcKe Yes, because there was so 


little objection taken to it, and it is of such 
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fundamental and obvious significance that it is 
just hard to think anvbody would keen their silence 
in February and then suddenly rear un against it 

in June, although it is possible. 

PROFESSOR McWHINNEY: It is dangerous for 
constitutional drafting to pet into mathematical 
PErcenvares, Vecause you Pet Into GIrricwit=racrve= 
finding issues. Tf it was intended to give Quebec 
a veto, it would have been better to say so 
openly. 

The time at which this comes into oneration 
is going to be crucial, because of Quebec's 27 per 
cent now. Three years from now it mav be 24.8 
per cent. Tou are COlne’ To ee uy LUNnvor Your foaar 
plebiscite style, as to who was a national at 
which stage. UW, ToLs ws Ln eeneraly oD a® 
COneuivuLvional draftsmanship to ‘get irito a 
mathematical formula, but it may have been felt 
Necessary to do” 1t:. You nad ‘better tre’ ait in 
We Yay to a particular census or 4 particular 
objective method of determination fixed at a 
particular time. 

Mi Chon Tres ee Ghink “onis whore 
communioue contains a series of ideas. Whether 
cne fing! dratt will’ look "exactly "Tike" this Is 
another question. 

MR. STEVENSON: They would ‘have to tie it 
to something svnecific. 


PROFESSOR McWHINNEY: Quite -svectfric, 
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quite objective, and no room for argument on it. 

MR. BERRY: Gentlemen, we have annarentlyv 
less than an hour before we move off to the hotel, 
and we are only on page e. Could we move on? 

MR. GREATHED: Could we move to page 4, 
fundamental rights. Here I think is evident that 
the consensus that was obtainable was on what had 
generally been described as basic political rights. 

PROFESSOR LEDERMAN: I like the look of.this 
section, Mr. Chairman, because I think really it 
looks as if the position that Ontario has rather 
consistently adopted on this matter has come 
through: and provided it is highly selective and 
focused on the basic political rights, and given 
Chat: iteasiiineconjunctionwithy a reasonably 
flexible amending formula (which I think it is 
now). I am glad to see it. Tt has the 
inevitable qualifications in the paragranh there, 
that.none.of these rights can ever be unlimited, 
and you are in the hands of the Courts about 
what limitations on freedom of expression are 
permissible. 

PROFESSOR McWHINNEY: You will agree 
thourh, Bill, that never have so many weazel words 
been packed into so short a space of time. Is 
it sensible to put them in? They will be imolied 
by judicial interpretation, as vou get with 
unqualified sections like the article on Bill of 
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collection of weazel words. 
MR@ODECKS Would vou believe there are 
Some of mine that they didn't put in? 
PROFESSOR LEDERMAN: Wepny the Mrreav mode 1 
forrehis sort of thing is surely the U.N. Declaration. 
MES DICK: Right. 
PROFESSOR LEDERMAN: And itis the U.N. 
Declaration as it stands, more or less. 
PROFESSOR CREIGHTON: FP rdon rey vrank une 
U.N. Declaration is a model‘ to be followed. 
MRED TOK: I thought the U.N. was general 
in the extreme. We almost went to the Furonean, 
which is even more restrictive: even attemnted 
to add to that some of our own variations. 
PROFESSOR McWHINNEY: You have got “reasonably 


justifiable or correct", health or morals, fundamental 


PROFESSOR CREIGHTON: Everything is in 
there except the kitchen sink. 

PROFESSOR LEDERMAN: Well, you do have the 
assertion of vour general principles established 
and getting into authoritative form, and I think 
this is valuable. 

PROFESSOR SYMONS: Mr? Chairman; I 
was puzzled by the inclusion here of the term 
"morals". As a desverately immoral person myself. 
I feel threatened. 

MR. 2PERRY: Did you say moral or immoral? 


PROFESSOR SYMONS: Desperately immoral. ‘a 
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am seriously puzzled. What on earth is the word 
"morals" doing in this constitutional document? 
Health. maybe ves: fundamental rights and freedom 
of others. What are these morals we are poing to 
entrench? 

THE CHAIRMAN: Conventional ones. 

Re DLCKs A lot of discussion arose around 
this, because one of the very critical areas.that 
we have at the moment is the criminal law of the 
nationv and how far it should. go in delvine into 
what we are rapidly coming to consider a matter of 
morality rather than a matter of criminal law. 
Movrwean) on hiehts.. and the. concern 1 think of 
most provinces with respect to an entrenched Bill 
Of bilehts, is what it ts going to Uorte your 
existing Criminal Code of Canada, and your laws 
of evidence, and so on. 

i say with all candour that from what has 


happened in amendments to the Criminal Code in 


recent times -- gross indecency between consenting 
males and so on -- there is obviously a change 
and there will obviously be more changes. Just 


where this is going to end un and what the 

ultimate national acceptance of morality is going 
to be. we don't knows. pute tT think. "morals 

appears in there because of an uncertainty as to -- 
well. ifvuvonu- leave 4t ont jand ultimately there 2s 

a switch and criminal law comes back to be more 


closely associated with morality and there is no 
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MeyULon OF MOralLioy an onls, that is, your Criminal 
Code is then not included perhaps in some of the 
possible exclusions. 

PROFESSOR CREIGHTON: Are we actually talking 
about sexual morality alone or --- 

Mn. UloOK: No. Look at the problems we 
have had in recent vears with public servants and 
the breach of trust provisions of the Criminal 
Code. Our Court of Appeal on occasion has said 
that the only question involved in the term "trust" 
and "breach of trust" is the theft of property: 
that the highly sophisticated things that public 
servants are engaged in now -- and I go back to 
the specific case of the Director’ of the Securities 
Commission who trades at fort eee He erin 
steals nothing. he himself gets nothing. but he 
deals in information which ultimately is to the 
prejudice of a large Lee of the community. 

The Court of Appeal at one stage said that was not 
a breach of trust. in the Courts.’ sense of 
morality in the term of "trust" and fiduciarv 
relationship as distinct from property rights and 
theft, they fot into a very difficult area, 

Now, that is quite unassociated with sexual 
morality. It was a question of morality and 
man's nature in relationshiv to his fellows. 

PROFESSOR McWHINNEY: it can only be in the 
Context wot Ca)’ (b), (cc), (a): it can surely only 
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obscene expression or something of the sort: and 
"morals" here anyway is conditioned by the term 
"health", despite the disjunctive "or", so I don't 
think this breach of trust position has anv 
Nelatdionshim to. 0.) . Cb bye). cand .Gd)-. 
MR. -DIGK: I agree, but I mention it in reply 
to Donald's question about sexual morality. 
PROFESSOR CREIGHTON: It is mainly sexual 
morality they are talking about, isn't it? 
MR. DICK: In my view it is more than 
Sexual morality. 
PROFESSOR McWHINNEY: Bul: really alleit can 
Gioia ithe econtext of irights for .(a).,..¢b0),. (oe) and (d) 
is reserve potential control for censorship of 
films and books and that sort of thing. Surely 
it cannot be anything more than that. 
PROFESSOR CREIGHTON: Lt Ls rentinreLy 
objectionable. 
PROFESSOR McWHINNEY: As long as people 
ay what they are voting for when they agree. 
PROFESSOR CREIGHTON: The whole idea is 
a horrors 
PROFESSOR McWHINNEY: Thiscis,Ghe trouble 
with the weazel words: they cover the compromise, 
but if in fact people were taking a stand on this, 
I think it is better to say it openly. 
PROFESSOR CREIGHTON: Nothing should be 
in there except national security and public 


safety, or something like that. 
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PROFESSOR SYMONS: Mr. Chairman, the term 
"morals" is a loaded term. I understand the 
exnlanation that Rendall'has given and see the 
Wiedom- Of. 1t, but. it will be open’ to all sorts of 
wild misinterpretations and speculation. It would 
be a happy thine if we could find some other 
descriptive term for morals. 

MAG DPCKs I agree. li would tnink, cuite 
frankly, while I have expressed some of the 
reasoning why it is probably appearing in there, 

I would think it will come out. JUGUMas, Chere. is 
some concern exvressed about freedom of thought, 
conscience and religion. The expression of that 
in that form is new in our country, certainly, 

ace these words are there because obviously they 
have new meaning today, and I think thev went in 
for the same reason that "morals" will probablv 
come out. 

PROFESSOR McWHINNEY: I would suggest 
that vou strike the last paragraph comnletely 
and make the very basic point, which may, need Go 
be made to other provinces, that no constitutional 
svstem has ever construed thesenostulated -- thev 
are called " Preedoms" Here; -nouy Tacnts = 7.oue 
nobody has ever construed them in an absolute 
sense and judicial interpretation, and all] 
democratic countries have recognized they are 
qualified rights and certain principles of public 


interest also come in. 
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I think this is a bad last paragranh. Le 
is so full of weazel words. It means peonle are 
agreeing to things with quite different impressions 
of what they Speed TOs 

Why don't vou strike. or suggest -- you may 
not get away with it, but I think it would be a 
constructive sten to put forward. 

MR. GREATHED: We-can tostrike 1b. from the 
communiqué: that is too late. 

PROFESSOR McWHINNEY: No. 

THE CHAIRMAN: I have always heen 
considerably interested in where, in terms of law. 
notwithstanding the fact that it is qualified by 
the term "political" riehts =- and in this kind of 
society that is a pretty broad term: when you 
talk about freedom of thought, conscience and 
religion, how do you reconcile that with laws on 
any matter such as abortion, marijuana, what—-have-you: 
where does this get rationalized in the legal 
process? 

PROFESSOR McWHINNEY: It is handled bv 
Judicial fact-finding and changing judicial 
community values. The most absolute statement 
Or thece Civili. rignts is in the. American Bilis or 
Rights. but you get a constant change in the 
meanine and content of the American Bill of Rights. 
Freedom of expression, freedom of sveech. freedom 
of religion -- you know, in 1940 strikes down in 


State A, for examnle, the school bussing system but 
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in 1970 it°-is capable of covering it. IPtQhink’ this 
is the normal process of community growth. The 
undesirable thing, I think, is trying to jell the 
community qualifications in terms of formulae. 
Weazel words just are not formulae. and they 
create the Byopven that Mr. Bourassa agrees to this 
thinking it is one thing, while Mr. Davis and 
Premier Bennett think it is quite different. 

PROFESSOR LEDERMAN: | I’ would-itke to’enter 
a dissent, Mr. condemn’ bP CHiinketo* ts wa Nabe 
to state these essential political freedoms in 
eeneral terms, but'I think it’is also honest to 
advise everyone who reads the document that there 
are qualifications on these general assertions, 
and“your qualifications have*to run at the same 
level of generality as the positive assertions. 

The danger of this thine to me, would be 
to assert freedom of thought, conscience and 
religion and then have sixteen vages of excentions;: 
that would be the dangerous thing. 

I have perhaps misgivings about the word 
mmerats') andopvthink it *could*come ‘out; but I 
see nothing wrong with the other general phrases: 
"such limitations as are reasonably justifiable 
in -a’°democratic society in the, interests of 
fiational security; ipublic safety, "Health;*or the 
fundamental rights and freedoms of others”. 
I think that is just an honest assertion to 


everyone who reads, that there are qualifications: 
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and with terms this peneral, both in the positive 
assertions and the qualifications, vou are putting 
yourself within the hands of the Courts. 

As we have said many times in this 
discussion, once you specially entrench assertions 
of this kind, you are putting vourself in the 
hands of the Courts, and on these fundamental 
items I think, as I understand it, that has been 
the basic,Ontario position. You entrench the 
basic political rights which are themselves the 
foundation of parliamentary democracy, and from 
that point on you trust the parliamentary process 
and ordinary statutes. 

| Soqiuiedo not like the description of those 
words, with the nossible excention of "morals" 
as weazel words. i”do nov think. “they (are n= 
necessary. In the European community, the 
Council of Europe, they thought they should use 
them: in the United Nations Declaration they 
Be iat them. So, thats is, my. dissent. 

PROFESSOR BRADY: The phrase "fundamental 
rights".» of course, is subject to varied 
interpretations. 

PROFESSOR McWHINNEY: You fod oh Pa gE 6 
freedoms, and you are using technical terms and 
they are quite different; thev have quite 
different connotations legally. 

PROFESSOR LEDERMAN: We developed this in 
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have nothing to add. 

MR. GATHERCOLE: What is the distinction 
between rights and political rights? The 
difference between rights or freedoms and political 
rights? What does the qualifying “political” 
mean here, what is its significance? 

PROFESSOR LEDERMAN: The great political 
Pigne rs tne rient to vote, which, vou will 
remember in the original federal proposal was 
omitted entirely. 

MR. GATHERCOLE: BUC WHY DOsd prea: 
iuisea Cael, Le 1S a fundamental right; “1b does 

‘not have to be qualified by the word "political". 

PROFESSOR BRADY: IUi2S ae rigne stnace 2s 
related to the working of the state, of the 
political system. 

MR: GATHERCOLE: But: 10 Seemot necessarily 
a, DOlItical rignt. It seems to me to be a right 
Or a eeeion fundamental right or freedom. 
"Political” does, in my mind, anyway, circumscribe 
the right. 

PROFESSOF: McWHINNEY: Lech ink aie. 2s 
true. It suggests, frankly, it tends to 
answer the question in advance by sugresting the 
public power to control or abridge it. 

The American Bill, as you know, does not 
use this political prefix. The right of free 
speech is a right that is senarate from the 


political process: it is more fundamental than 
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the political process. 

MR. GATHERCOLE: That is what I mean. 

I think "political" is a circumscribing word that 
exercises a constraint on this. ite gush, 1S. n0t 
essential to be there. 

THE CHAIRMAN: I don't want to intrude 
on this, but I think if we are going to be aShbeie 
we will probably have to auit here at quarter to 
twelve. I wondered whether in the remaining 
minutes the Committee would prefer to deal with 
any of these other subjects, or have a few 
minutes conjecture on what you learned last night. 

PROFESSOR McWHINNEY: Supreme Court, 
Mr. Chairman, is one of the points in which there 
is a variation between the French and English 
text. I would have to have the French text to 
refresh my memory. 

PROFESSOR CREIGHTON: Where, at what 
point? 

PROFESSOR McWHINNEY: Page 5 -- the 
participation, it you wish, of the provinces in 
the processes of anpointing. The French text 
does seem to give the provinces a more active 
role. } 

PROFESSOR CREIGHTON: PRartd.cination” 
is a vaguer word than they use? 

PROFESSOR McWHINNEY: TREY .USeysa. os e 
precise: word ierit 1s ;a,more precise connotation. 


PROFESSOR MEISEL: tan; it, seems .to_me 
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this has been a very interesting kind of seminar 
on this, but we are not going to revise this 
document, obviously, and the only virtue in 
discussing it seems to be that at the next round 
Some of the ambiguities that have crent into 

this paper should obviously be avoided. 

I think there is a more general auestion 
about the next round which was raised vesterdav 
evening. *and that’ is that there seems to be a 
great deal of anxiety on the part of a lot of 
people about how this June session is going to go -- 
an anxiety which I share. | 

If it is founded on some realistic reading 
of what is happnening, then I would think one ought 
to ask oneself what hapnens after June, if June is 
really a deadlock and produces nothing. 

PROFESSOR BRADY: And yet, how September? 

PROFESSOR MEISEL: Where does one go from 
there? PeChInk" this isa very Groad sort of 
poLricy “or "stratery auestion that one ought to 
think about, and I think somebody should be 
prepared to face that before you ever go to the 
west coast. 

THE CHAIRMAN: That is the great 
soinutlayon of Victoria, there is no doubt about 
that: what happens if it doesn't wash? 

PROFESSOR LEDERMAN: I was wondering, Mr. 
CHat nan if Harvey Perry had a noint about 


economics and social policy that he wanted to come 
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to before we adjourn? 

i. PERRY: If. ywnad node looking .at..this 
thing I would have started at the back. This whole 
issue of who maintains the central responsibility 
or the responsibility for the main social 
vrogrammes is crucial in my view: because the 
Quebec position is that they want the programmes 
and they want the tax revenues to finance them, 
and thev have asked for 100 per cent of nearly all. 

MR. STEVENSON: There is a difference this 
time, though. 

MR. PERRY: I know there is, and I think 
thev are taking this pretty seriously in Ottawa. 
There mav be a way through that. 

MR. STEVENSON: The difference is verv nae: 
in that the Castongav submission was a change from 
the previous 100 per cent demand or reauest that 
Quebec have the legislative authority over the 
form of social security vrogrammes in Quebec, while 
not necessarily asking for the administrative or 
financial responsibilities. Tints apshared,cost 
programme in reverse, in a way. They sav: 

"Tf, yous) the pi esan government, are concerned 
basically about losing fiscal capacity that 
turnine over familv allowances and old are 
security would entail, that's fine. Your continue 
raising the money, only in the allocation that 
would normally be made to Quebec leave us the 


legislative flexibility to determine how that 
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should be distributed.” 

MR. \PERRY : it have even heard of a more 
monstrous idea, that is that Ottawa would legislate 
in conformance with the expressed wish of the 
Province of Quebec. 

MR. STEVENSON: They have never been verv 
precise. 

Mie FERRY: Ottawa's programmes would 
operate out of Quebec. L find this. very cig evcuis 
to conceive. There is a very major issue here, 
and I guess part of the difficulty is the obscurity 
of this as a condition in accenvtance of everything 
else. In the past it seemed almost as if this 
was a condition. 

PROFESSOR McWHINNEY: is° 2h) your 
understanding, Mr. Chairman, that there is this 
package deal asvect of the whole thins; that 
the price of acceptance of the amending formula 
and sO on is dependent? 

Again, I believe there is (I would have 
to refresh my memory) a gap between the French 
and Enelish text. The English text simply savs 
“expression of sympathy for the Quebec vosition" 
but I think the French is a little more affirmative. 

Was it your understanding that there was 
a package deal, that there would be accentance 
of the somewhat unspecified Quebec position on 
social policy? 


THE CHATRMAN: My reading of how Quebec 
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conducted itself at that meeting was this, that I 
felt that the Prime Minister of Quebec honed that 
the joining of the two things as a condition on 
his part would not be necessary if the rest of the 
people acceded to the view that there should be some 
tolerance of this position, and then it would not 
need ‘to be “put ‘in terms of*a contingency, and 
thereby would not need to be put in the wav of a 
look under the head. 

Mreredson tor thinking that is that i felt 
Mr. Bourassa was trving to move the discussion in 
that direction, but I felt he was also getting 
some advice in the other direction. itp aseemed 
to me that the thing was going back and forth 
right at the conference table. I don't know 
if others here have that view, but I felt he 
was being pushed very hard into two directions. 
He kept asking for people to recognize this 
position and to move with him,so that in effect he 
would not come to the ultimate. That is what 
I thought was going on in his mind. 

Mi er enn MAselis a. very Mixed? pos1 tion. 
I have just come through the exnerience of 
chairing a Committee of the Canadian Welfare 
Council to examine the federal government's 
security vrovosals. In the process I have 
re-read most of the Quebec statements on their 
social programmes. and they are far more 


original and imaginative than anything that the 
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federal government has yet produced. ce tS t 
cannot help feeling sympathetic for their 
aspirations here; that they would make much better 


use of this amount of money than the federal 


government ever dreamed of making. Yet to 


accommodate this, this blows such a big hole in 
all the sort of standard arrangements, that it is 
very difficult to see how it could be done. 

| PROFESSOR McIVOR: Mr. Chairman, this 
document refers to the various asvects of Quebec's 
social policy that they would like to see 
imolemented or recognized by the federal povernment, 
but it says nothing whatever about any further 
financial implications. 

I wonder if I could ask Don: is it a fair 
interpretation of the remarks that there was 
nothing.in,the discussion, at this,conference 
that implied further diversion of tax or other 
revenue sources to the Government of Quebec in 
Gelation to, this.modification of policy as 
discussed here? 

MR. STEVENSON: It was left very vague 
at the conference and, as I mentioned a little 
while ago, there was quite an obscure paragraph 
at the very end of Castongay's statement which 


said that Quebec does not necessarily want a 


fiscal transfer to cover these proprammes, but 


4t does want the legislative authority. 


Now. the other problem was thourh that if 
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vou read through the rest of the Castongay 


Statement it does imply that the whole realm of 


i meee 


social volicy (or you might call it human resource 


es 


Souene). - Quebec felt should be under exclusive 
provincial jurisdiction in the pe aes sense, 
and ante mnenide a couple of other things that 
are now federal government programmes. About 
the only thing that was left out, was unemnloyment. 
and it was quite unclear as to how far the Quebec 
position extended. In talking to some of the 
Quebec people one got the imnression that Old Age 
Security was very much negotiable and that might 
remain under the current system as part of the 

Old Ape Security/Canada Pension Plan nackage. 

On the other hand, the Canada Mannower centres 

in Quebec which, according to Quebec neople were 
just straight unnecessary duplications of Guebee 
centres and family allowances, would have to be 
transferred as an integral pnart of Quebec's social 
service programme. 

The financial imvlications did not come up 
in a direct sense, except there was a lot of 
muttering from the federal side saving. "This is 
TaeE finenet ally impossible". 

PROFESSOR McIVOR: It would renresent a 
pretty fundamental shift, wouldn't it in Quebec's 
traditional nosition if they are soinr to urge 
further modifications in the social pnolicy area 


here and yet be willing to forgo whatever the 
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additional financial implications would be and sav 
"We are not concerned whether the sources are 
transferred to us or not. 

We are willing to see the administering and 
financing of these funds from federal sources" -- 
something autteratPrerents | 

MR. STEVENSON: [I would think, speaking 
ror myseli aul this’ point, that there’ diss nothing 
that could be of more help to this government than 
some ideas, perhaps, from people like vou as to 
whether or not you see room for some Ontario 
initiative somewhere between the Quebec and 
federal positions. Because the federal position 
has been very strong. It just cannot see any 
diminution of the fiscal vids eset for these 
major programmes; and yet there is within the 
federal goverriment a feeling on the pnart of some 
that the Quebec programme proposals may be better. 

BMH. VPERRY: Did Castongay never report 
and "d rary *¢ F Their paper is dreadful bv 
comparison. 

MR. GATHERCOLE: Mr. Chairman, is there 
any concern being expressed, on the part of 
Ontario, over this provision which is outlined 
urmer "Regional Disparities", that it does 
introduce and embed in the constitution a sort 
of mechanism by which very substantial 


distortions in the whole tax raising and spending 
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programme can be carried out? 

I recognize that the members of the 
federal parliament are representative of 211 parts 
of Canada. On the other hand, it is a rather 
radical departure ‘from the ‘former *constitut Yon, 
to embed in the constitution a provision which 
would allow and give assent to verv substantial 
redistribution of the whole spending programme. 

Is there any concern -- that is my point -- 
as to the emnhasis which souk be placed on this 
of removing regional disparities, and showing 
that there are the same opportunitie in all varts 
of Canada? 

THE CHAIRMAN: There certainly has been 
a lot, George, as vou can imagine, but bythe same 
token it has not been an easy thine to stand 
against either, because it is the one item that 
so manv of the other provinces have made as their 
primary consideration. I think probably there 
was a good deal of realistic awareness of the 
difference between setting this out as an 
asniration and the problems of realizing it. 

It has been a very difficult one to deal with 
all the way through. 

Well, I sunvose 1t Ls fitting and prover 
that on this inconclusive note we should 
terminate our proceedings. There are just 
three brief announcements in so doing. Firs 


of all, to convey John Conway's apologies for 
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his absence. He was there last nieht. as you 
ienow but he had to leave for Vancouver today 
because of a family illness, so he regrets that 
ne is, Nos wlth ‘us’: 
secondly. I would like to thank our faithful 
recorder, Mr. Pettet, who has been with us throughout. 
We hoved very much that he would join us at lunch 
today, but he has a higher calling in that his 
daughter is being one that nae priority. 
Thirdly, perhaps the easiest way to get to 
the Park Plaza is the bus which leaves from the 
Pront.aoor. On the other hand; in view of' the 
time we can certainly look out for some taxis. 


--- The meeting concluded at 11:50 a.m. 
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